COMMENTARIES ON THE CODE OF CRIMES

EXPLANATCRY NOTES

Crimes and criminals have pre-eminently engaged the attention of
rulers and jurists since the early dawn of history. Some 4,000 years
ago, King Hammurabi, through his ®"lex taliones® tried to solve this
vexing problem with the application of the famous formula of "an eye
for an eye and a tooth for a tooth¥.

The formula did not work, for crimes and criminals have increased
in geometrical progression with the population of the world.

Since the "lex taliones" of Hammurabi up to the present, plenty
of water has passed under the bridge. Ssores of theories regarding
the justification and purpose of penal laws have been expounded and
put into pra,ctico‘; but so far, society as a whole, feels that it is
not sufficiently protected against the perennial onslaught of
eriminals.

It is deemed unnecessary to discuss the merits or demerits of
absolute, relative and mixed theories. It is better to expound, as
briefly as possible, the characteristice of the leading schools of
thought which now prevail in the juridical world, namely, the
Classical School, the Positivist School and the Criminal Politic.

SCHOOLS OF THOUGHT IN PENAL SCIENCES

Briefly, the first school or the Classical School is eminently
philosophical, juristic and dogmatic. It attaches more importance to
the crime, or to the act, than to the criminal or to the actor itself.
For this reason, penalty under this theory, should be inflieted in
proportion to the magnitude of the damage or injury caused by the
criminal.

On the other hand, the Positivist School is eminently realistic

and experimental. It considers the crime, not as a mere jupidical



entity or creation of the law, but rather as a social or natural
phenomenon. This being the case, the man-criminal, or the delinquent,
and not the crime or the zct, should be the main concern of the
criminal law, under the Lenets of this school.

The classicist has chiefly in mind the atainment of retributive
Justice, tnrcugh the infliection of purdzimen’ or pmmeliy, which he
considers as a payment due to society by whomsoever violetes the
penal law.

“he positivist, on the other hand, has as principal aim social
defense or the defense of society. It is rot coucerned whether the
offense is avenged, or whether the offender receives his due punishment.
For the poskivist, uUhe whole gucsition boils down to whether or not the
offender is dangerous, or very likely, will be a menace to society.
That 1s why, instead of the classical penalty of retribution, the
positivist provid‘es for soclal securiiy.

The third school, the Criminal poliitic, is a happy medium
between the above mentioned two opposing camps. It believes in short
detentive penalty, without prejudice to impesing security measures
upon criminals or socially dangerous persons.

The prsasent Revised Penal Code of 1930 is patterned after the
classical Spanish Code ol 1870, following a school of ithought concelved
originally by Cesare Bonesana, better known zs Marquis de Becarria in
1764, which was elevated to the highest degree of scientific perfection
by that gsaial professor of Pissa, the eaireat Dr. Fraacisco Carrars.
The essence of this school is that crime is a pure and sirple fiction
of law. In other words, there is no crime unless there is some law
defining and punishing it; tiat eriminal responsibility exists; and
finally, that penalty which is inflicted upon the pernetr:ztors of a
ecrime by way of retribution and moral coercion, must be proportionate
Lo the harm or crime committed, not culy quantitatively, but also

qualitatively.



Footnote:

An exarple of quartitative and qualitative relation between crimes and
perialties may be found in the penalties of Cadena Temporal and Reclusion
Tempoural. Under Ariicle Y1 of the Pemal Code of 1870, tae peaalty of
cadenz temporal (graduated scale #1) and reclusion temporal (graduated
scales #2) earry with it the same quaniitative lengih of imprisonment;
from 12 years and 1 day to 20 years.

But both penalties differ qualitatively in their méution or implementation,
in that the conviet in cadena temporal is subject not only to hard labor
and an additional burden of carrying a chain hanging from his waist to
the ankle, the conviet in reclusion temporal is fres from such instrument
of torture, and subject only to easy or light labor.

vhen Professor Carrara bewildered the juridical world in 1850
with his scientific classification of penzlties into graduated scales,
and into Jdifferent grades and periods, so that one particular kind of
erice my only be punished with one specific sst of penalties mathematically
measured in terms of years, months and days. Very few thought then,
perhaps not even the most subborn iconoclast, that there could be any
better systexm than the classical school., Anong the confirmed believers
in the virtue of the Classical School were Spanish and Filipino Jurists,
who, for the last 70 years, had been laboring under the impression that
pehalty, being retributive in nature, must be exactly proportionate to
the harm done, and for that reason, must be prefixed, determined and
specific.

But the scientific reputation which the classical school gained
was soon shaken in 1918 with the publication of a book ont_itl-ed “Crimes,
its Causes and Remedies®, written by an Italian Physician, Dr. Ceasare
lombroso, wherein, for the first time, the attention of the jupidical
world was arrested to the existence of a eriminal type or delinquent
man. The purpose here is not to make a lengthy exposition and analysis
of Dr. Lombroso's book. Suifice it to say, that his ideas aroused the
fertile minds of two other Italian masters, Professors Rafael Garofalo
and Enrico Ferri, and eventually gave rise to theluirth of a new,
vigorous and reslistic school of thought in criminal science, what is
now known as the Positivist or experimental school. Thanks to the work
of Lombroso on criminal typss; to ®“Criminology“ of Professor Garofalo,

and to Enrico Ferrits Criminal Sociology®, the juridical world has fallen



heir to a precious legacy in the matter of treatment and approach to
the external problem of crims and crirdrals. Thanks to these three
evangelists of the gospel of Positiviam, the jJuridical world has
finally realized that society cannot be dsfended against the continuous
onslaught of crimirils by the sechanical appiication of pre-fixed
penalties, and tne excessive use of abstract legal principles. VWhat
matbers, in the fight against crimc and criminels, is the study of the
man-cerimiral himself, th~ seiecticn of ways and teans whereby a
criminal would be deprived of an opportunity to commit crime, or if he
has already committed any, thet he may notv be gven a chance to repeat
his anti-czocisl activiuies.

Since the gospel of positivism is now widely spread over Europe
and South Arerica ard its tenets have found expression in the Penal
Codes of Lz rmajority of the counurles in both: Centinents, the Code
Conmission felt that it would be recreant to its duties, should it fail
to open its eyes to reality, a2nd not to accept the benefit of the
experience of Durops arnd sSouith America. It is wiuk: this thought and
in this spirit that our proposed Code of Criues was coneived.

The Filipiro jurist up to the year 1916 lnew nothing more than
the Spanish rPeaal Codz of 1373, tue ccmentaries of Tiada and a body
of Spanish and Philippine jurisprudence based on the old classical
schocl.

However, in 1915, t': laie Rafael del PFan, & momber of the First
Code Commission created by the Pailippine isgislature submitted under
his uuthorship a "Codigo Correcticaal® which could very well be the
forerunner of a nodern penal code. The "Codigo® ccatelned many
Positivistic features, most striking of which is the proposed treatment
of dungerous or* incorrigible criminal with vasectouy. As expected,
vaszcLang and ciher wucuces of corrseudieral and sccial defense theories
sounded too radical to the ears of the senators of the early sixteen,

and for ithat reascn del Pan's grojcet s relc



Del Pan's attempt to introduce modern pensl science in the
Philippines was followed by the College of law of the University of
the Philippines when books on criminclogy eatliled Essentials of
Criminal Iaw and Criminology, Philippane Criminal Scieuce, and Peaal
Sciences have been adopted and used as textboox from the year 1527
up to this day.

It can be said without any fear of contradiction that the
teaching of penal science under the sponsorship of the University of
the Philippines was respcasible foir the biirth of the revisad renal Code

of 1930 and the Code of Crimes of l752.
RATIONALL GF il CCOE OF JRLES

The Code of Crimes does not belong exclusively to 2=ither of the
two opposing schools. It belongs v thne wiird scuooi, o to (riuninal
Politic, being the result of a compramise between the iwo fundamental
and conflicting coriteria.

The Code Cormission stili beliieves that Ires will siuculd be the
basis of criminal responsibility, instead of the dreadfuiness of the
offender, as vigorously maintained by the Positivists. For this reason,
the proposed Code, like the preseint Classiczl Cude, declares, ian Articles
22 and 23, exempt from criminal liability those persons who are deprived
of freedom, intelligence or intent. Aas a necesséry consequenc3 of the
declaration, the proposed Code had iLo recognize in Article <4, as
sufficient cause for diminishing or mitigating criminal responsibility,
any circumstances which can or may hinder the exercise of the free will
of the doer.

With regard to the concept of peralty, the Commission has
adopted a happy medium beuween the criterion that peaalty is a punishment
or retribution for the wrong done, z2:ud vhe idea tnal il is a social

defense.
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The Code of Crimes, for this reason, represses, with either fine
or deprivation of liberty in the form of confinement or imprisonment,
the comulssion of erimes., The death sentence may 21so be infliicted in
extrems casss, a5 a owans of 2limdnating hopelassly dangerous persous.

16 erase as mch as nossible all traces of punishment, the
period of repression, whiech will take the nlace of the penaltles of
the presciiv 2¢ds, ifas been 3reatly shorisned. The loagest period of
imprisoient, which is heavy imprisonment, is from ¢ to 15 years,
while the shertest (restraint) is from 1 to 29 days.

4s nas Leea shzled, the reprossicn, bs it restraint or imprison-
ment, 1s imposed for the sole purpose of satisfying the ends of Justice,
that is, for zihleal rexsops.  Sush repressisn surely will not protect
the community Zfrce the refarious and anti-social activities of certain
types of crivdinals whom the Cede classifies &s "socially dangerous
personst, for this Lype of offsnders, th2 preposed Code'reaervos, in
addition to the conventionsl repression, th: security measures, which
consist in trhe irternment of the offender for an indefinite period, in
same diazgnostic cantar of lebor eatablishment.,

Under the provisions of Article 109 of the Code cf Crimes, the
above~-descrihed security measures may be imposed in two instances:
firstly, uoor. eny cerscr who bas been sertenced %o medium imorisonment
or longer (from 3 years up); and secondly, upen any offender even though
sentenced to a shorter vera, provided the Court finds in the offender,
& "certain worbid disrosition, corgenitel or 2ertuired bty habit, which
by destroying cr enervating the inhibitory ccntrel, favors the
inclination to commii a crime." (Art. 107).

Uhder the provisions of the @omls, the intermment of socially
dangerous oersors shall not tzrminate uvrtil the cowrts, upon report of
a competart board of »ngychiatrists and technicians in penology, shall
be fully corvirced that the irternze iz nc longer socially dengerous.

IV is believed that an indetsrminate sscurity neasuvres imposed

upon hardened or professional criminals will be far beiter safeguard to



society that the present pre-fixed penalties of our present classical
code. With an indefinite intermnment in a labor establishment or
diagnostic center, ha.rdenod and incorrigible criminals can not cause
havoc to society. It is the considered opinion of the Commission that
the security measures of the Code of Crimes, will reduce to the minimum
the risk of the community from anti-social activities of professional
and dangerous criminals.

Another innovation of decidedly Positivistic tendency is the
provision of Article 17, in connection with Article 62 of the Code which
confers upon the Court the power to repress, either with repression
one degree lower, or the same repression intended for the consummated
offense, any frusirated, or attempted crime, or proposal to ccumit an
offense, bearing in mind the nature of the crime, the means and ways
of the perpetration thereof, the intensity of the eriminal intent, the
extent of the resulting injury, and the personal antecedents of the
actor.

The present criterion of the classical school of lowering
always by one or two degrees the penalty for the frustrated, or
attempted crime, without any regard to the personal entecedents of the
doer, the nature of the offense, the intensity of criminal intent, etc.
does not seem to be sound. Few, if ever, will be convinced that a
hardened and professional criminal who has put into execution ail means
within his command to rob and murder his victim, but out of sheer luck
of the victim the bullet missed him, should deserve less condemnation
or less repressive measure than an ocecasional criminal who happens to
consummate the same offense. The right and sensible criterion, there-
fore, 13 not to base necessarily upon the degree of the econsumation of
the offense or the harm done, the repression to be imposed upon a
doer, but rather upon the circumstances already mentioned.

Another striking innovation in the Code of Crimes is the
conversion of accessorship after the fact (encumbrimiento in Spanish)
into the category of an independent and separate crime. Under our



Revised Penal Code, an accessory after the fact is one who helps in the
flight of a murderer, or conceals the body or instrument of a crime,

or knowingly hides or receives stolen property. The responsibility

of an accessory after the fact is subcrdinated to that of the prineipal;
8o that, if the principal is acquitied or not prosecuted, the accessory
after the fact, no matter how conclusive is the evidance against him,
cannot be punished. The flaw in the Revised Penal Code is self-
evident. Under the Code of Crimes, the hiding or receiving of stolen
property is one type of crime against property and the abetting in the
escape of a crimihal, destroying the body or the instrument of ihe
crime, or the wiping out of ﬁho traces of the sane, is another kind of
crime against the administration of justice. These crimes can be
prosecuted independertly, and without regard to the prosecution or
conviction of the thief, in the case of stclen property, or of the
criminal to whom help was given, in the latter cases.

The mechaniar of application of peralty or repression has been
greatly simplified. Tke princiral repressions consist of deprivation
of liberty and fine. Death penaliy has been preserved, but it can only
be imposed in extreme cases. With the limitations imposed by the Code,
it can be safely stated that “hz death penalty has been practically
abolished.

The d eprivation of liberty is classified into: life imprisonment
which at most lasts 25 vears; heavy imprisonuent, from 9 to 15 years;
medium imprisonment, from 3 to 9 years; light imprisonment from 6
months to 3 years; confinement from 15 days to 6 months; and restraint
from 1 to 29 days.

According to the provisions of Article A7, the repression prescribed
by the Code of Crimes shall be imposed uvpu:: the principal of the crime.
The presence of modifying circumstances in the commission of the crime
will have the effect of imposing the repression either in the lower
half, or in the upper hailf, depending upon whether circurstances are
mitigating or aggravating. Thus, if the penalty prescribed for the crime
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is heavy imprisonment (from 9 to 15 years), and there is one or two
mitigating circumstances, the judge will have full power to impose any
penalty ranging from 9 years and one day to 12 years; and conversely,
if there is only one or two aggravating circumstances, the judge can
impose ' amywhere between 12 years and one day to 15 years. If there
are no modifying circumstances, or the existing ones offset each other,
the court will be justified in imposing the penalty in the neighborhood
of 12 years. Moreover, under Articles 73 mevery divisible repression
ghall be divided into the upper half and the lower half., Within either
half, the Court shall impose that repression which in its sound dis-
cretion shall best accamplish the purposes of repression as enunciated
in Article 34 of this Code, after considering the nature and number, if
any of the mitigating or aggravating circumstances, and the actor's
social and family envirornment, education, previous econduect, habits,
economic condition and other personal factors.®

It is thus seen that rather than mathematical sub-divisions and
fractions which characterize the mechanism of the classical school,
what the judge will need in the application of the Code would be profound
knowledge of human nature and psychology.

The conditional sentence is another step forward in the Code.
Under it, a judge has ample discretion to suspend a sentence of conviction
when the accused is a first offender, and the term of the sentence does
not exceed one year, provided the accused fully indemnifies the damage,
if any, inflicted upon the victim. Should the convict observe good
conduct during 5 years, if he does not conmit any offsnse during said
period, the sentence of conviction shall totally prescribe, otherwise
it will be enforced.

Under the Code of Crimes, a fine shall have the same effect upon
the rich and the poor. It will be truly democratic: unlike what happens
under the Revised Penal Code, when a fine is pajnless, nay, insensible,
as far as the moneyed class is soncerned. A fine shall be imposed, not

in terms of pesos, but in t erms of days of eamnings. An executive, for
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instance, with an income of #8300 a day, who is sentenced, side by side
with a laborer earning ¥8 a day, to suffer 5 days of earning each, will
suffer exactly the sams pain or burden as the latter; for his ¥1,500
which is the equivalent of his 5 days earning has the sams weight or
value as the F40 laborer.

In line with the criterion that repression is more of sanction and
social defense than a punishment, the Code has provided for predelictual
security measurss. Under the provision of Article 108, a person may be
socially declared dangerous and then be subjected to security measures
provided for, even if he has not been prosecuted for any specific crime
when he shows any symptoms, evidences or manifestations of habitual
rowdaism and ruffianism., With this provision, it is expected that many
holdups, kidnappings and murders can be prevented. The police
characters or 'butangeros® in local parlance. Because of the absence of
a provision regarding pre-deliatual socurity measures in the Revised
Penal Code, our law enforcement agencies have been quite helpless to
neutralize the anti-social activities of professional rowdies or
*butangeros® unless they are caught *in fragranti®,

The abovementioned provisions are the best answer to the persistent
clamor of the comunity for preventive measures against the imminent and
probable onsleught of professional gangsters. After all, an cunce of
prevention is worth more than a pound of cure.

Another striking innovation of t.h; Code of Crimes is the exira-
territorial effest given to its provisions. Our Revised Penal Code
conceived of criminal law as exceedingly provincial. With the exception
of'cri.mes committed on board our ships and men of war, while navigating
on the high seas or on foreign territorial waters, and crimss committed
by public officials abroad in connection with the performance of their
official dutles, or falsification and forgery of our securities and coins,
the provisions of the present Revised Penal Code are effective only within
the Philippine Republic. Under the Code of Crimes, any serious crime

comuitted abroad by nationals or even by foreigners when the victim is a



national or the State, may be prosecuted here under certain conditions.

These are the salient features of the ground work of the Code of
Crimes. The catalog of specific crimes has been greatly enriched so
as to cover all conceivable forms of criminality and immorality. |
axtfico it to say that the Code is 3 times longer than the present one.

It would be too presumptuous of anyone to ¢laim that an ideal or
perfect code can be drafted. As has been said, the civilized world has
been tryling to produce for the last four thousand years some penal code
which would deal a death blow to crime and criminals. But little or no
progress at all has been achieved to obtain the desired goal.

The Code of Crimes would not serve the purpose of a miraculous
penacea to all of our social and moral ills. But it tries to embody the
most progressive principles of the pemal ascience.

The bill of rights in our Constitution as well as in the PFederal
Constitution of the United States; and even the Magna Carta of human
rights, the famous Declaration of the Rights of Men proclaimed by the
French Revolution, are all wonderful but one-sided documents. The
authors and framers of these immortal documents have only specialized
in and endeavored to undertake the defense of the rights of men, the
rights of individual persons; but none of them had given serious thought
tobe defsnre of the rights of society. The Code of Crimes is an endeavor
to £ill this gap.



BOOK ONE
GENERAL PROVISIONS
PRELIMINARY TITLE

WHEN AND WHERE THIS CODE IS APPLICABLE

ARTICIE 1. Title of this act., - This act shall be known as the
%Code of Crimes,"

Commen:ts:

The Code of Crimes is the second output of the Code
Commission, the first being the Civil Code of the Philippines
which was approved by Congress and the President as Republic
Act No. 386. The Code Coamnission was created by the late
Preaident Manuel A, Roxas. It was camposed of Dean Jorge Bocobo
(deceased) as Chairman and Guillermo B. Guevara, Pedro Ylagan

(deceased), Francisco R. Capistrano and Arturo M. Tolentino as
members.

A printed copy of the project was submitted to Congress
as early as October of 1950. But not until the 6éth and the 7th Congress
in 1972 was the Code of Crimes passed in the First Reading as
House Bill No. 305 under the sgonsorship of Rep. Caram. Sponsored
by Congressman Maruel Zosa, it was finally approved in the form of
consolidated H. B. Nos. 1200 and 1855.

Unfortunately, Congress was abolished before the Senate
had the opportunity to stamp its concurrence to theproject. By
Presidentlial Decree No. however, the Code was converted into
law to take effect on in 14eu of the Revised Penal Code.

ART. 2, Time when Code takes effect. - This Code shall take
effect on the firsb day of January, 19 _ .

ART. 3. Pre-existence of criminal law necessary. - No act or
amission shall be considered a crime or misdemeanor, unless there is a

pre-existing criminal law defining and repressing the same as an offense.
Camuents:

This provision is a corrollary of the general pringiple
of penal law to the effect thet "ubi non set est lex nec
prevaricatio, that is there is no crime if there is no law.

The condition also accords with the maxim, Mullum erimen, nulla
poena sine lege, by which the modern criminal law i3 inspived,
and which wes adopted ac_z reaction to the shbuses of unlimited
Judicial arbitrariness.

i

ART. 4. m:ﬂtroactiveltfg# t of criminal law. - Criminal laws

shall have no retroactive effect, ouropt insofar as they may favor the
accused, although on the effective d#to of such laws a final sentence

may have been rendered and the couv_:ljct may be serving the same.
|

Louevare » Penal Sciences & ,‘#Mlipp.’ma Criminal law., 23 (1974).
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Comments:

*The criminal law has not, and cannot have, retroactive
effect except insofar as it favors the offender. The reason
for this is that the criminal law is a measure for the future
and not for the past. For this reason, a statute passed
subsequent to the commission of a criminal act, which increases
the penaliy by which such act was punished at the time of its
passage, cannot have a retroactive effect, that is, it cannot be
enforced in such a criminal act. Therefore, whenever a stature
dealing with crimes establishes more lenient or favorable
conditions for the accused with regard to a certain offernse, the
statute becomes retroactive for that offense. And such a
prov.’:sion is applicable to all goneral laws such as the election
law.

ART. 5. General application of eriminallaw. - Criminal laws
shall be obligatory upon all who live or sojourn in Philippine
territory, subject to the principles of publie international law and
to treaty stipulations.

Criminal laws of the Philippines are also binding on all
citizens or foreigners who are abroad, in the cases provided by law or
by international usage and treaties.

Comments ¢
"Penal laws and those of public security and safety
shall be obligatary upon 2ll who live or sojourn in Fhilippine
territory, subject to the princiglos of public international
laws and to treaty stipulation.®

wlaws shall have nc retroective effect, unless the
contrary is provided. "l

“Jaws are repealed only by subsequent ones, and their
violation or non-observance shall not be excused by disuse, or
custcm or practice to the contrary.®s

"The following persons enjoy absclute or relative
immunity from the operation of the penal laws:®
]

DMMUNITY OF GHILF OF STATE

(1) The Presiden® or Frize Minister - "Tne Praesident
or Prime Minister shall be immne from suit during his tenure."6
In other words, hoth officialis during their term of office
cannot be sued civilly or prosecuts#d criminally for any offense,
although they may be iipeached, ®ludgments in cases of impeach-
ment shall be limited to removal from office and disqualifications
to hold any office of honor, trust, or profit under the
Republic of the Philippines, but t.he party convicted shall
nevertheless be liable and subject “o prosscution, trial, and
punishment, in accordance with law. "o

2.5, v. sunbaox_, 31+ Phil. 835 (1916). See also U.S. v. Macasaet, 11
Phil. 447 (1908) and U . Cuna, 12 Phil. 2:.1(1908) See also le v,
Parel, L4 Phil. 437 (1923), Peopls v. Moran, 44 Phil. 387, 40O ;3 People v.
Carbailo, 62 Phil. 657 ( ).

3Civil Code, Art. 14.
PR G B
os Art. Vi1, sec. 7.
76011:1:.: Art. nﬁ, sec. k4.
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(2) Jomunity from court or legal process

May the President or Prime Minister ore logal or
court gummons for appearance or production of pertinent

documents or ocbjects on the pretense that Presidential
immunity gives niwm freedom from cbedience or submission to
other coordinated governmental institutions?

This is a question which our young Republic never had
to face but it American Jurisprudence could have some persuasive
value, we may cite the spoch-making decisier of the Supreme
Gourt ol t.ae lnited States in the novorious watergate scandal
of 1974."8

As will be remembered, the Senate investigating
committee demanded through subpoens duces tecum from President
Nixon for the presentation and production before it of the tape
record of certain conversations between the President and soms
of his co-workers in the White HYouse. Nixon turned down the
denmand, invoking executive privilege in spite of the court order
to the contrary issued by District Judge Sirica.

Upen review of the case on certiorari, the court f
rejected Nixon's arg%t that as head of the co-equal Executive
Branch of the Goverrment, he was entitled under the Constitution
to determine finally the scope of his own privilege. On the ~ (n_the

contrary, the main theorstical plank of the courts oE:I.nion was
to interpret the law, "ean no more be shared witn the Exscutive
Branch than the Chief Executive, for example, can share with the
Judiciary the veto power, or the Congress share with the Judiciary
the power to override a presidential veto.® ggot_gg diroctk
b Ve
Madison,lU the court said, ®It is emphatically the province and

duty of the judicial department to say what the law is® with
resvect to the claim of privilege presented in this case.ll

The President's claims of Executive privilege mst give
to the needs of the couris to settle a oriminal case.

Neither the separation of the Execeutive and Judicial branches
nor the need for confidentiality “can sustuin and absolute,
unqualified oresidential m'ivilowie of immnity from judicial
process under all circumstances. The court found that _
President Nixon's claim of Bxecutive gg_ivilego was too "broad"
and "undifferentiated." It showed no danger to the nation if
the tapes were turned over to ica for_™in camara® mgpoction.
Mie conclude that when the ground for assartg._:‘i ﬁéviloge as
o sutpoenaed materials sought for use in a ¢ tria
based it

cannot prevall over the mdnmenta‘ demands of due process of
law in the fair administraiion of criminaill fustice."

(3) Members of the National Assembly - "A member of
the Mational Asserbly shall, in 31l offenses punishable by not
more than six years imprisommeni, be priviieged from arrest
during his attendance at 1ts sessions, and in going to and
returning from the same: but tne National Assembly shall
surrender the Member involved to the custody of the law within
twenty-four hours otherwise such privilege shall cease upon its
failure to do so. 4 Mewber shall not be questioned nor held
liable in any other place for any speech or deoate in the
Assembly or in any comrittee thereof.lh

SU.Se Ve lixon, 418 Ue3e 683, 4l L.ed.2d 1039, 94 S.Ct. 3090 (1974)
91d. at 704.
101 CRANCH 137, 2 L.Ed. 60 (1£03).
gm. at 177.
a note 7 at 706.
1330 at 713,
Uiconst. Art. VIII, sec. 9.
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(4) Chiefs of Foreign States - “Those who in their
official character may be within the limits of the national
territory. The reason for this privilege is that a chief of a
foreign state represents his country, and cannot, therefore, be
subjected to the foreign law. This privilege adopted by
international usage is extended to both kings andpresidents of
republics. 15

(5) Diplomatic representatives - “The reasons for their
exemption are (1) a diplometic agent 1s the representative of his
country with respect to the govermment to which he is accredited;
(2) a diplomatic agent requires freedom of action in the
performance of his duties. Under the terms of the Vienna Convention
of April 18, 196136 to which the Republic of the Philippines is
one of the signatories, the following are the immnities, rights
and privileges accorded by the receiving countries in favor of the
sending States, to wit:l7

(1) The mission and its head shall have the right to use
the flag and emblem of the sending State on the premises of the
mission, including the residence of the head of the mission, and
on his means of transpert.

(2) The receiving State shall either facilitate the
acquisition on its territory, in accordance with its laws, by
the sending State of premises necessary for its mission or assist
the latter in obtaining accommodation in same other way.

_ (3) It shall also, where necessary, assist missions in
obtaining suitable accommodation for their members.

(4) The premises of the mission shall be inviolable.
The agents of the receiving State may not enter them, except with
. the consent of the head of the mission.

(5) The receiving State is under a special duty to take
all sppropriaste steps to protect the promises of the mission
against any intrueion or damage and to prevent any disturbarnce
of the psace of the mission or impairment of its dignity.

(6) The premises of the mission, their furnishings and
other property thereon and the means of transpert of the mission
shall be immune from search, requisition, attachment or executlon.

(7) The sending State and the head of the mission shall
be exsmpt from all national, regional .or municipal #ues and taxes
in respect of the premises of the mission, whether owned or lsased,
ather than such as represent paymenmt for specific services rendered.

(8) T™he exsmption from taxation referred to in this
Article shall not apply to such duves and taxes payable under the
law of the receiving State by persons comtracting with sending
State or the head of the mission.

(9) The archives and documents of the mission shall be
inviolable at any time and wherever liey may be.

1 Supra note 1 at 30.
164, P.T.S. k45 (1970).
Tyenna Convention on diplcmatic Relations (1961), Arts. 20-36
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(10) The receiving State shall accord full facilities
for the performance of the functions of the mission.

(11) subject to its laws and regulations concerning sones
entry into which is prohibited or regulated for reasons of
national security, the receiving State shall ensure to all
members of the mission freedom of movement and travel in its
territory.

(12) The receiving State shall permit and protect free
communication on the part of the mission for all official
puzposes. In commmnicating with the Government and the other
missions and consulates of the sending “tate, whenever situated,
the mission may employ all appropriate means, ircluding
diplamatic couriers and messages in code and cipher. However,
the mission may install and use a wireleas transmitter only with
the consent of the receiving State.

(13) The official correspondence of the mission shall
be inviolable. (fficial correspondence means all correspondence
relating to the mission and its functions.

(14) The diplomatic bag shall not be opened or detained.

(15) The packages constituting the diplomatic bag must
bear visible external marks of their character and may contain
only diplomatic documents or articles intended for official use.

_ (16) The diplomatic courier, who shall be provided with
an official document indicating his status and the number of
packages constituting the diplomatic bag, shall be protected by
the receiving State in the performance of his functions. He
shall enjoy personal inviolability and shall not be liable to
any form of arrest or detention.

(17) The fees and charges levied by the mission in the
course of its official duties shall be exempt from all dues and
taxes.

(18) The person of a diplomatic agert shall be inviolable.
He shall not be liable to any form of arrest or detention. The
receliving State shall treat him with due respect and shall take
all appropriate steps to prevent any attack on his person,
freedom or dignity.

(19) The pedwate residence of a diplomatic agent shall
enjoy the same inviolability and protection as the premises of
the mission.

(2(C; A diplemtic agent shall enjoy immunity from the
eriminal jurisdiction of the receiving State. He shall also
enjoy immunity from its civil and administrative jurisdiction,
except in the case of:

(a) a real action relating to private immovable
property situated in the territory of the
receiving State, unless he holds it on Wehalf
of the sending State for the purposes of
the mission;

(b) an action relating to succession in which the
diplomatic agent is involved as exscutor,
administrator, heir or legatee as a private
person and not on behalf of the sending State;



(c) an acticn relating to any professional or
comnercial activity exercised by the diplomatic
agent in the receiving State ocutside his
official functions.

(21) A diplomati: agent is not obliged to give evidence
as a witness.

- (22) No measures of exscution may be taken in respect of
a diplamatic agent except in the cases coming under sub-
paragraphs (a), (b), and (¢) of paragraph one and provided that
the measures concerned can be taken without infringing the in-
violability of his person or of his residence.

(23) The imminity of a diplomatic agent fram the
Jurisdiction of the receiving State does not exempt him from the
Juriediction of the sending State.

(24) A diplomatic agent shall with respect to services
rendered for the sending State be exempt from social security
provisions which may be in force in the receiving State.

(25) A diplomatie agent shall be exempt fram all dues
and taxes, personmal or real, national, regional or municipal,
except :

(a) indirect taxes of a kind which are normally
incorporated in the price of goods or serviees;

(b) dues and taxes on private immovable property
situated in the territory of the receiving
State, unless he holds it on behalf of the
sending State for the purposes of the missionj

(c) estate, succession or inheritance duties
levied by the receiving State;

(d) dues and taxes on private incame having its
source in the receiving State and capital
taxes on investments made in commercial under-
takings in the receiving State;

(o) charges levied for specific services rendered;

.(Z) registration, court or recard fees, mortcage
dues and stamp duty, with reapect to immovable

property.

(26) The receiving State shall exempt diplomatic agents
from all personal services, from all public services of any
kind whatsoever, and fram military obligations such as those
connected with requisitioning, military contributions and
billeting.

(27) The receiving State shall, in accordance with such
laws and regulations as it may adopt, permit entry of and grant
exmuption from all customs dutlies, taxes, and related charges
other than charges for storage, cartage and similar services, ong

(a) articles for the official use of the mission;

(b) articles for the personal use of a diplomatic
agent or members of his family forming part of
his household, including articles intended for
his establishment.



(28) The personal baggage of a diplomatic agent shall
be exsupt fram inspection, unless there are serious grounds for
presuming that it contains articles not covered by the
exemptions mentioned or articles the import or export of which
is prohibited by the law or controlled by the quarantine
regulations of the receiving State. Such ingpection shall be
conducted nonly in the presence of the dipleomatic agent or of his
authoriged representative.

ART. 6. Territorial effect of this Code. - Exmept as provided
in treaties and special laws, the provisions of this Code shall be
applied not only within Philippine territory, including its air space,
its territorial waters and maritime sone, but also ocutside of its
territorial limits, particularly against anyone whoi

(1) Being a publis officer or employee, should commit

an offense in the exsrcise or on the occaslon of his functiors; or

(2) Should perform a eriminal act abroad which takes

effect in the Philippines.

(3) should commit a crime against a citigen of the

Philippines or foreign craft.
(4) Should commit crimes against the law of rations.
This was taken from #rticle 2 of the Revised Penal Code.
Caments:

The scope of territorial water is still an unsettled
question up to this time inspite of the proiracted debates at
the international meets.l8

Two schools of thought were launched in the conferences.
One is that the territarial water of a country is limited to 12
miles distance from its shoreline.l? This theory is sponsored
by the big powers like the United States and Russia.

The other theory is the Arcnipelago consept.20 The
advocates of this concept, composed mostly of small eountries,
would include the territorial water of a country within a
quadrilateral line 12 miles above the narthernmost shoreline and
12 miles down the southermmost coastline, 12 miles along the

eastermmost sharelins and 12 miles along the westermmost
coastline.

18me first session of the conference in New York on Decerber 3-15,
1973; the second conference was held in Caracas in June of 1974.
The next one was held in Geneva on March 17 to 11, 1975. The
fourth conference was convened in New York on March, 1976.

19Third U.N. Conference on the law of the Sea, Phil. Yearbook of
International lLaw, 22 (1975).

201pid. 24-30.
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The Phllippines has evaporated the Archipelagic doctrine
in 1973 Const. Art. 1 of seid Constitution provides:

"The national territory camprises the Philippine
archipelago, with all the islands and waters embraced therein,
ail other territories belonging to the Pnilippines by historic
right or legal title, including the territorial, the space, the
subsotl, the sea-bed, the insular shelves, and other submarine
areas over which ths Philippines has sovereignity or jurisdiction.
The waters around, bstwesn, and connecting 211 islands of the
archipelago, irrespectivs of their breadth and dimensions, form
part of the internal waters of the Philippines.®

The concept of the exvlusive econamic gone?l is an
assertion of the state of the right to extend its jurisdiction
beyond the limits of its territorial sea to an over adjacent
%0 its coasts up Yo 200 miles in which it will exercise
sovereignity over the Wing and non living resources including
the sea-bed and subsoll thereof. In Caracas, over 100 States
supported the concept.

The Philippines has expressed approval of the adoption

of the 200-mile eccnomic zone Lo ba measured from the baseline
surrounding the archipelago.

At the moment, no final consensus has been arrived at
these conferences.

ART. 7. Qther offonss deemed cammitted within Philippine

territory. - The following shall be considored as having been committed
within Philippine territory:

(1) Crimes ecamitted by citizens of the Philippines or by
foresigners on the high seas on board Philippine vessels.

(2) These committed on board a Philippine warship in a port or
in territorial watlers of a foreiga country. This provision applies
to a case wherein the vessel is not a mn-;f-uar, if the actor has not
been tried in the couatry to which the part belongs.

(3) Those committed on board a foreign vessel in a Philippine
port or territorlal waters of the Philippines, if public order is
disturbed, or if the author or offender is not a member of the crew;
otherwise, the principle of reciprocity shall be obaorved:

(4) Those committed on boardi airplanes of Philippine registry,
or if foreign reglstry, where the offended party is a citisen or
resident of the Philippines; and

Apia. 32, 33.



(5) Those cénm:l_.tted in Philippine embassies and legations.

This article was taken from Article 5 of the Penal Code
of Mexico,

ART. 8, Criie of a national com“zxi;tted abroad. - A citiwen 3f
the Philippines who prescribes death or life sentence, or an imprison-
ment for a period of not less than three vears, shall be dealt with
under said law, provided that he is in the territory of the Republic,
and that he has not been tried abroad.

In the case contemplated in the preceding paragrapn, when the
crice has been coxmitted tc the prejudice of a foreign state or of an
alien, no prosecution shall be initiated without the authority of the
Sscretary of Justics. 9uch authority shall not be issued if tne
offenders extradition haz been granted to the government of the state
in which the crime was committed.

Comment.s
This was taken from Article 9 of the Italian Penal Code.
ART. 9. Crime of a foreigner committed abroad. - A foreigner

who comnits in foreign territory a crime to the prejudice of the
Republic or any citigsen thereof, for which the Philippine ILaw prescribes
death or medium imprisorment or more, shall be subject to said law,
provided:

(1) He is in the territary of the Republie;

(2) A complaint by the injured party has bean filed; and

(3) The Secretary of Justice authorizes the prosecution.

Coument.s :

This article was taken trom Article 10a of the Italian
Penal Code.

ART. 10. Resogndition of foreign judgment. - A foreign
Judgment pronounced in respect of a crime shall be rocognise&x

(1) In order io establish dovhlis jeopardy, recidivism or other
effects of the judgment, or to declare that a ceriain crime is
habitual, or vhat a tendency toward delinquency exists.

(2) when the sentence would, under Philippine law, entall a

supplementary repression.



(3) when, under Philippine law, the person convicted or
exsupted under Art. 23,._ who is in the territory of the Republic, must be
subjected to some security msasurs.

(4) when the foreign judgment carries an order to make
restitution or compensation for injury, or has in any manner to be
enforced in judicial proceedings in the territory of the Republic for
the purpose of restitution or compensation for injury or for other
civil purposes.

It 1s a requisite of recogrkion that the judgment must have besn
pronounced by the judicial authorities of a foreign state with which a
treaty of extradition exists. If the latter does not exist, a foreign
Judgment may likewise be accorded recognition in the Republic, provided
the Jscretary of Justice makes a request to that effect. Such request
is not necessary if recognition is for the purposes specified in number
(4) hereof.

Corments s

This was taken from Article 12 of the Italian Penal
Code.

ART. 11. Extradition. - Extradition is governed by the
Philippine law of crimes, and international conventions, treaties and
usages.

Extradition is not permitied when the fact upon which the
demand for extradition is based constitutes a political offense, or is
not deemed to be an offense by Philippine law and by the foreign law,
subject to treaty stipulations in each case.

Extradition may also be granted or offered in the case of
offense not contemplated in the international conventions.

The extradition of a citigen of the Philippines is not permitted
unless it is expressly allowed in international conventions and treatises.

Comment.s t

This was taken from Article 13 of the Italian Penal
Code.



The first extradition treaty entered into by the
Republic of the Philippines after the grant of her independence
on July 4, 1946 was concluded wilh Indonesia under date of
February 10, 1976.22

Under the terms of sald treaiy, auy person or subject
found in the territory of either country (Fhilippines or
Indonesia) who are being procseded against or have been charged
with, or convicted of, any of the following orimes to wit:
murder, parricide, infanticide, and hamicide; rape, indecent
assault, unlawful sexual acts with or upon minors under the age
specified by the penal laws of both Gontracting Parties;
abduction, kidnapping, mutilation, physical injuries, frustrated
murder or Irustrated homicide; illegal or arbitrary detention;
slavery, servitude; robbery, thefi; estafa, malversation,
swindling, fraud, cheatirg, oxtortion, threats, coerecion;
bribery, corruption, graft, falsification, perjury, forgery,
“counterfeiting, smuggling, arson, destrwation of property,
hijacking, piracy, mutiny, crimes against the laws relating to
narcotics and crimes against the laws relating to firearms,
axplosives, or insendiary devices provided that these crimes are
punisable by the laws of both Contracting Parties by a possible
penalty of death or deprivation of liberty for a period exceeding
cne y:zadr. '

CHAPTER I - CRIMINAL LIABILITY

ARl. 12, Criue or misdemeanor. = A crime or a misdemeanor is any

act or cumission represscd by criminal law.
Comments 3
Under the classical school, any criminal act or offense
is always presumed to be voluntary. 8Since the new Code adopted
the classical definition of criume, a criminal act or offense must
always be voluntary, the omlassion of the adjective notwithstanding.
ART. 13. (Classification of offenses. =~ A c¢riie ic an offense
for wnich the law provides the death ssutence, or at least confinement as
setv forth in Art. 43, or a fine ia a sum squivalent to not less than
fifteen days' earnings.
Camaenta s
A misdemeanor is an infraction of law which the latter
repressew with restraint as defined in Art. 43, or a fine in a
sum not exceeding the equivalent of fourteen days' earnings.

This is an article similar to article 20 of the Penal
Code of Peru.

ART. 1k. Psychological elements of a crime or misdemeanor. - A
crine or misdemeanor is intentional or with nmalice aforethought when the

injurious or dargerous result af the act or omission repressed by law was

22pxtradition Treaty Between the Republic of the Philippines and
the Republic of Indonesia, Article II.
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intended by the actor as & ccasequence of said act or omission, It is
ultra-intentional or boyond the intent when tue injurious or dangerous
result arising from the act or omission is more serious than that
intended by the actor. It is culpable or without criminal intent when
the injurious or dangerous result was not intended by the agent, and
takes place in consequence of negligence, recklessness or lack of skill.
Non-observance of laws or lawful regulations, orders, or instructions
at the time of the injury raises a disputabls presumption of negligences.
Comzient 3 ¢

This article is pased on Article 43 of the Italian Penal
Code, Articls 18 of the Uruguay Penal Code and Article 4 of the
Revised Penal Code.

The composition of a crime or misdemeanor iss

(a) "Act or omission - The act must be a bodily movement
tending to produce an effect in the external world, it being
unnecessary that the effect be actually prcduced, as ine
possibility of its production is enough. Thus, an attempted
crime, even if it does not bring abeut any change or result but
could have done s0 &5 &4 racional or internsl consequence is an
act within the meaning of Article 3 of the Revised Penal Code.
The act must be exieriial; hence, 1% is said that it must produce
or be capable of producing a change in the external world.
Internal acts are outside the criminal law; the Code only refers
to external acts. Consequently, & criminal thought, mere intention,
hows¥er immoral it may bs, would never constitute a crime.

"Qndssion means insction, non=-performance of a positive
ast which one is, in duty bound ‘o perform. It should be born
in mind that we refer to voluntary or intentional amission. When
the omission is involuntary and dve to nsglect or oversight (for
sxample, when & linekseper amits thru nagligence a signal and
causes a derailluent ), the causs dves not come wivhin the province
of intentional crime, but is considered rather as one of culpable
erine or reckless inprudence. nly

(b) wWilfulness ~ "It 4s a necessary element of crime in
spite of the suppression of the adjective, voluntary, in the
definition cf criuwe. If, in order to cummii an inteniional crime
(delito doloso), it is necessary to act with deliberate intent,
it st follow that the aci necessarily is voluntary because bhere
¢an be no deliberate intent where there is no freedom, intelligence,
or intent.

Ml fulness is & complex Lotwe compesed of three elements,
nanely, freedom, intelligence and intent. In the absence of any
of these etlerents ther: would Le nzilher wilfulness or voluntary
act; and there being no voluntery act, tnere would be no crime or
felony.25

December, fsbruary 1, 1901, 66 Jur. Crim. 83.

24Calon, Derecho Peaal, 233.

2500d1go Penal, Reformado de 1870 Concordedo y Comentado por el Ir. Viada
&t. 1 PPe 15.160
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criminal aet is always presumed as having been

voluntarily camitted unless evidence to the contrary appears,

because of

the maral presumption that freedom and intelligence

are the normal condffions of man, and this moral presumption is
also a legal one.

"The presumption of & free act may be destroyed by
evidence that there was force or threat. For this reason, a

person act
liability.

under compulsion or force is exempt from eriminal

*The presumption of an intelligent act may be destroyed
by proof of insanity, infaney ar excusable mistake, %28

#The presumption of intentional act may be overcome by
proof of accident?9 or upon sufficient proof of mistake of
fact. Thus, one cannot be held criminally responsible30 who,
by reason of mistake as to the facts, does an act for which he
would be exempted from'criminel 1iability if the facts are as
he conseived them to be, but would constitute a crime if he had
known the true state of facts.

"A
that he 1is

samnambulist is not an insane person, in the sense
deprived of intelligence, but a person without any

will power, that is without free will, and hence, exempt from
eriminal 1liability.®3l

"AB a general rule, malicious intention or malice is a
necessary ingredient of a crime because of the maxim actus non

facit reum

nisi mens sit rea; and malice or malicious intent

is meant that determination of the will to accomplish the evil
or damage contemplated as the result of the act done.w32

"There are, howsver, some offenses where criminal or
- malicious intent is not a necessary ingredient, i.e., when the

doing of a
palicy and

prohibited act is made eriminal on account of public
publie interest. For instance, if a certain act

prohibits and penalizes the granting of loans to any member of

the Board of Directors of a state bank, it would be no defense

for a director who mekes a loan to himself to allege that he
Ssted in good faith, that he was misled by rulings coming from
the auditor, and finally, that no loss has been suffered by

the bank.
sufficient

malum prohibitum, in contradisunszion to malum in se, in which
malice is a necessary ingredient.

The doing of the prohibited act is, in itself,
to constitute a crime.33 This is what constitutes

(¢) Repression prescribed by law.

ART. 15. Wwhen an offense has ceased to be arcus or
eriminal. -~ If a particular act is a crime or misdemeanor within the

meaning of the three preceding articles at the moment when it is committed,

26!1. S. vs.
2740t 12

Gloria, 3 Phil., 333

)
pars. 5-6, Rev. Pen. Code; U.S. vs. Bxaltaecion, 3 Phil.,

( ) 3393 (1904)  U.S. vs. I’Cliph 5 Phil., 333 (1905).

28
r') U.5.
Ouj U 3.

29krt. 12, par. k Rev. Pen. Cod %fls.vs.

30U. S. (ve.

g%"mv.n

Pecp e Vs
3‘&0. S. vs.
128 (

s Pars. 1=3 Rev. Pen., Code; People vs. Bascos, 44 Phil., 204;
vs. Pcﬂaloaa, 5190 2 1 Philsz, 1o§ U.S. vs. Catolico, 18 Phil.,

vs. San Juan
o, 15 Phils., 196. U.S.
va. 21 Phil
Chiong, 15 Phil., 488; ( ) People vs. Bayambao, 52 Phil.
%"M%ﬁoﬁf 2 4 1.
Concepecion, 44 Phil., 126; see also People vs. Bayona, 61 Phil:
%cong Bieng, 30 Phil., 577, and U.S. vs. Go Chico, 14 Phil..
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but by the tiwe it comes up for investigation or trial it has lost its
dangerous or criminal character by reason of a change in the criminal
law or by virtue of the mere fact of the alteration of the social or
political situation, the act shall not render the person who committed
it liable to the application of any repression prescribed in this Code.
If the agent is already serving a sentence, he shall be released
at once.
Comments:
This was based on Article 8 of the Russian Penal Code.
Under the ilenets of the positivist, echool, dreadfulness
or dangerousness 1s the sole Justification of repressive measure
or punishment. As a cofrollary consequence, if by reason of
change in the penal law or the social and political complex of
the pecple, whet was considered to be a repulsive and/or injurious

act had ceased to be 50, the repressive measure likewise losses
ifs justification.

ART. 16, Scope of criminsl liability. - Anmy person voluntarily

comnitting an act, or incurring ir amission, repressed by law, shall be
criminally lisble for such act ar omission although the resulting injury
or harm may be different from that which he intended. No one, however,
shall be liable for any injury or harm which is the result of a pre-
existing, similaneous, oar supervening event or circumstance that could
not te reasonably foreseen, without prgudice to the actor's liability
for the intended orims.

Refusal to prevent a result when there is a duty to avoid the
same is t antamount to producing it.

Comment.s 3
In cases of ultraintentional crime, i.e., "™when the

injurious or dangerous result arising from the act or amission

is more serious than that intended by the actor®, the rule for the

application of the sanctlion or repression is as follows:

(e cannot be held liable for a crime different fom

that which he proposed to commit when the injury suffered by

the offended party is due to some cause or accident wholly

extraneous to the fact constituting the crime, or i& due to the

inexcusable negligence or deliberate conduct of the aggrieved

person.35 For example, if A and B engaged in a fight, and B,

because he is suffering from heart disease, dies during the
fight. A cannot be held guilty of hamicide for the death of B,

35y.8. vs. Mendieta, 34 Phil., 242; see People vs. Rellin, 77 Phil.
1038 ( ); See also Peopls vs. Palaleon, 49 Phil. 177, ( )



for the reason that the death of the latter was not directly
caused by the Act of A. Or if slight physical injuries are
inflicted upon B, and the latter deliberately immerses his body
in a contaminated cesspool, and as a consequence of his act his
wounds becoms infected, A cannot be held liable for the crime of
serious physical injuries.36

"The Spanish criminal jurisprudence has also uniformly
held that a defendant is not c¢riminally liable for the consequences
of an erroneous or improper medical trestment, the gound belng that
a person is only accountable for his own acts and their natural
ar logical consequences, and not for those which bear no relation
to the initial cause and are dus to the carelessness, fault, or lack
of skill of mmshler whether it be the injured man himself or a
third person.37

For the rules laid down in the two preceding paragraphs
to be enforced, it is necessary that the intended and the resulting
crime should be fall on different persons, Otherwise, that is if
the victim in the intended and resulting crime is ore and the
same person, the gensral rule laid down in paragraph 1 of
Article 4 of the Revised Penal Code shall prevail.

Far instance, if the offender tries to cammit parricide
(by killing his own father), but by mistake kills a stranger, in
other words he comnits a simple homicide, the offender should be
held liasble for the resulting crime (homicide) but the penalty
shall be imposed in its maximum period, according to the provisions
of paragreph 2 of Article 49. As will be seen in this example
the crime befalls on different persons.

But if, for instance, A, in attempting to strike B on
the face with a knife with the sole purpose of inflicting a wound
that would leave a permanent scar on his face, instead actually

. landed the blow at the base of the neck of the victim thereby
causing the latter ultimate death, the accused cannot claim that
he be sentenced for the intended crime (physical injuries) instead
of the resuiting crime (hamicide) for the reason that in the
opinion of the Supreme Court of Spain and subsequently followed
by the 3upreme Court of the Philippines, the rule contend in
this Article is applicable only in cases where the crime befalls
on different persons. (People vs. Albuquerque, 59 Phils. 150).

ART. 17. Consumated and attempted offenses. - Consummated and

attempted offenses are subject to repression.

An offense is co nsummated when the offender has executed all the
acts which produced the seame. Il is attempted when, for the purpose
of committing an offense, the agent has commenced its execution, but
did not or could not consummate it by reason of circumstances indepsndent
of his will.

In order to impoge the proper repression for an atteumpted offense,
the court shall bear in mind the dangercucness of the actor and the

extent to which he has carrisd the execution of the offerise.

36y.8. vs. De 1os Santos G« Re No. 13309, Dec. Sup. Ct. of Spain,
May 13, 1882,

3TDecision of April 2, 1903, Gasette of May 23rd, Viade, Vol. 5,
p. 81, 5th Biition.
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If the actor voluntarily desists from executing all the acts
which would have produced the intended offense, he shall only be liable
to repression for the acts performed when the latter of themselves
constitute a different offense.

If after having executed all the acts which would have produced
the intended offense, the actor voluntarily prevents its consummation,
he shall be lisble to the repressive measure prescribed for the
attempted offense, reduced by one-half, unless the acts performed call
for a more severe repression, in which case the latter shall be
applied.

Conments :
The Code of Crimes has doneaway with the classification
of frustrated criae or the Revised Penal Code. Under the new

Code, crimes or offerses are sither attempted or consuimated

and the degree of repression is measured not so much upon the

extent of the injury caused but rather upon the dangerous trait
or character <f the offender.

ART. 18. Jhen misdemeanors 2y te represssd. - Misdemeanors
are subject to repression ouly when they have been consummated,
except as lo offenses 2gainst persons or property or public safety.

Cormants:

\

This article was baszed on Article 7 of the Revised Penal
Code, except that the phrase Upublic safety" has been added.

ART. 19. Conspiraecy and proposal to cammit crime. - Conspiracy

and proposal to coumit a crime are subject Lo repression when the
crime intended is repressed with ai least mediwu imprisonment.

A conapira.cy exists when two or more persons came to an agreement
concerning the commission of a crime and decide to commit it.

There is a proposal when the person who uas deciaed (o commit

a crime proposes its executlon Lo soile other person or pei'suns.

conmentis &

This article was based mainly on Article 8 of the
Revised Penal Coda. Under the latter, conspiracy and preposal
to camit felony are not punishable, except when there is a
specific provision in the said Code providing a penalty for
conspiracy or proposal to camit a felony. Under the new Code,
they are subject to repression ™when the crime is repressed with
at least medium imprisorment.

Tne Code of Crimes has done aﬁay with the classification
of frustrated crime of the Revised Psnal Code. Consequently,
the concept of atiempted crimes has been broadened to include



frustrated felonies under the Revised Penal Code. Under the
new Code, crime or offenses are either attempted or consummmted
and the degree of repression is measured not so much upon the
extent of the injury caused but rather upon the dangerous

trait or character of the offender.

ART, 20. Special Griminal Iaws in Relation to this Code. -~
The provisions of the preliminary title(exmept Arts. 1 and 2) as well
as Title I, II, IV (Chapter 3), V, and VI, of Book (ne, of this Code
shall apply tc special criminal laws.

Judgmsils rendered under special criminal lews shall be adapted
and adjusted to the system of repressions rrescribed in Titles ITI
and IV (except Chapter 3) of Book (ne of this Code, according to the
nature and duration of the sentence imposed. Thus, if a convict is
sentenced to four years' impriscnment, he is deexmed to have been
adjudged to suffer mediwn imprisonmment with 2)1 its consequences -guch
as the imposition of sucurily measures under Art. 105.

In case of a fine imposed by an existing special criminal law,
the court shall impose such amount of fine, within the limits fixed by
the law, as may be required oy the gravity of the act under the
circumstances of each case, and as may be commensurate with the
offender's ability %o pay.

- Articles 99, 10C and 101 herein shall also be observed in the .
enforcement cf 2 fine imposed under any existing special criminal lsw,

Proclamations, decrees, and general arders or instructlons
issued or to be issued by the kresident in exercics of the constitutional
power vested upon him in Art. ViII, 3sc. 10 rPar. 2 of the constitution
shall be fully observed, the provisions of this code notwithstanding.

The General provisions of the Penal Ccde of 1870 and the
Revised Penal Code z2re not applicable to 3pecial penal laws, For
instance, the rules regarding the applications of mitigating amd
aggravating circumstances or the different degrec of consummation of an
offense, attempted, frustrated crime, ete. can not be applied to
special penial laws punishing for instanscs corrupt or anti-graft practices.

The Code of Crimss under this article takes a &Qiffsrent view by
extending each provisions not only to general but special laws.
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ART. 21. Justifying eircumstances. - The following do not incur
any criwinal liabilitys:

(1) Anyone who acts in defense of his person, honor, or
property, or of the person, honor, or property of another, preventing
or repelling an unlawful aggression, provided both of the following
circunstances are present.

First: That the person unlawfully attacked did not provoke the
aggression by giving immediate and sufficient cause therefore: and

Second: That he had reasonable cause to believe and did believe
that the weans employed was necessary to prevent or repel the
aggresaion.

The requisites of legitimate defense shall be prima facie
presuned to concur with respect to anyone who at night repels another
in tho act of scaling or breaking through the inclosures, wall, doors
or any other part of his dwelling or apartuent or of its dependencies
or immediately thereafter, whatever may be the injury caused to the
intruder.

The presumption shall be conclusive in favar of any one who
causes any injury to a stranger who has unlawufully entered into his
home, or into the house where his family stays even if it 1s not his
habitual place of abode, or into anotherts hame which he has an
obligation to defend, or into the place where his or and her's property
which he is bound to defend is located, provided that the act is
committed at night and he has reasonable ground to believe that the
intruder means to do harm.

Camment s :

This article was taken from Arts. 15 (III), Mexico, and
34, No. 6, Argentina; American law,

(2) Anyone who causes injury in order to ward off an imminent
danger, which it is otnerwise impossible to avoid, to a right pertaining
to the astor, or to another, relative to life, corporal integrity,

liberty, honor and propebty, provided the following circumstances concur:
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First: lhat the injury caused is not greater than that which
is sought to be avolded;

Second: That the danger is no: imputable to the actor or to
such other person; and

Third: That under the circumstances, the sacrifice of the
right threatened cannot reasonable be demanded from the actor or such
other person.

Comment s s

This article was taken from Art. 34, Switzerland; Art. 8,
No. 7, Spain - 1944.

(3) Any person who acts in due fulfillment of duty or in the
lawful exercise of a right or office.
Cocment s

This article was taken fram Art, 11, par. 58 of the
Revised Penal Code.

(L) Ay pﬁblic bfficer or emplovee who in the performance of
his duty or office, shall cause damage or injury upon another by the
use of arms or cther means of physical coercion, when he is impelled
to do so by the reasonable necessity of repelling violence or overcoming
resistarnce.

This provision ghall apply to any person who, being lawfully
requested by & public officisl, affords him assistance.

Comments :

This article was taken from Art. 532 of the Code of
Italy.

(5) Ay person who acts in the dus obedience of any order issued
by his superior for soms lawful purpose.

If an act constitutihg an offense is coamitted by order of a
superior officer, the latter shall be responsible therefore.

The person who carries ocut the order shall also be answerable
for the offense unless, owing to an error of fact, he considers that
he is obeying a lamful order.

A persor. who carries out an unlawful order is not subject to

repression when the law does not allow him any power to raise the
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question of the legitimacy of the order.
Comment s s
This artidle was taken from Art. 11, par. €a of the
Revised Penal Code and Art. 51, of the Cade ¢f Italy.
SECTION 2 - EAPTING CIKCUMSTANCES

ART. 22. 3Exemption from criminal liability. - The {olliowing
are exempt from criminal liability and consequently not subject to
repression for acts which, without the circumstances hercunder mentioned,
would constitute a crime or idsdemeanor:

(1) Any person who, while performing a lawful act with due
care » causes an injury by mere accident without fault or intention of
causing it, except in caces expressly provided by law,

Comment s

This article was taken from Krt. 12, No. 48 of tuc
Revised Panal Code.

(2) any person who in the exercise of due diligence, acts under
the influence of an erronecus appreciation of the facts which if true
would relieve him from criminal liability.

Caaomants :

‘This article was taken from Art. lva of the Peiwnl Code
of Switzerland.

(3) Any person who injures or places in jeopardy any property
right with the consent oi the party who can lugally dispose thereof,
provided no third person suffers damage or injury caused thereby.

Camnenta

This article was taken from Article 50 of the Penal
Code of Italy.

(L) Any person who acts under the compulsion of an irresistible
and external phyeical force.
Comment s :

This article was taken from irt. 12, No. 5a of the
Revised Penal Code and Art. 15 ¢f the Penal Code of Mexico.

(5) Any person who acts under the impulse of an uncontrollable

fear of an equal ar greater injury.
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Comnents s

This article was taken from Art. 12, No. 6 of the Revised
Penal Code.

(6) Any person who fails to perform an act required by law,
when preventad by some lawful or insuperable cause.
Comaents ;

This article was taken from Art. 12, No. 7 of the
Revised Penal Code.

(7) Any person who, by thé impulse of family relationship, or
a great debt of gratitude, shall conceal or destroy the body or
effects of the offense in order to prevent its discovery, or shall
deliberately mislead the authorities in order to facilitate the esecape
of a person responsible for the offense, or shall deliberately fail to
testify against the latter, provided that the following circumstances
- conecurs

(a) That the actor is the spouse, or legitimate, or illegitimate
or adoptive ascendant, descendant, urother or sister of, or for some
proper reason is under a deep sense of obligation to, the person
responsible foar the offense;

(b) That the actor was not promgted by a base or ignoble motive;

(¢) That he has not employed ary unlawvl means.

ART. 23. tior, but h_sacur measurss. = The following
are likewise exsiupt f rom criminal liability and conseqguently not subject
to repression, but they shall undergo the applicable security measures
provided for in Title IV of thls Book:

(1) Anyone who is insane or a lunatic, if at the time of the
alleged offense he did not have sufficient mental capacity to under-
stand the nature of the particular act or acts constituting the offense
and to lmow whether they were right or wrong. This condition may
include any permanent mental disease amounting to insanity, produced by
the frequent usc of intoxicating beverages or narcolic or similar dpugs.

(2) Anyone who 1s in & state of autometism, as a hypnotic

spell, nj,ghtmare, or somnambulism, if at the time of the alleged offense
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he was not sufficiently conscious of, or could not control, the
particular act or acts complained of.
Comments ¢
This paragmeaph refers to sumnambulisis, aor persons who
are under hypnotic spell. This nrovision clarifies the status
of comraxbolisxn as 2 dafense in eriminal cases. It is clear

now that somnambolism as a defense may not be embraced in a

plea of insanity33 but under the rrinciples that & person in

not criminally lisble if his acts are not voluntary.

(3) Ay minor under fifteen years of age; provided, however,
that anyozne irnducing the minor to comait any offeinse shall be fully
lisble for which the minor is exempt.

Comment :
This article was taken from the Amsrican Penal Iaw.
SECTION 1 ~ CIRCUMSTANCES WHICH MITIGATE
CRIMINAL LIABILITY

ART. 24, Mitigating circumstances. - The following are
mitigating circumstances:

{1) Trose mentioned in the preceding chapter, when not all the
requisited necessary to relieve the actor from criminal liability in
the respectivs cases are present.

Coumeents s
This article was teken from Art. 12, No. 5 of the
Revised Penal Cude, axcept the case of an intimate friend or

cne whom he properly owes great debt of gratitude.

This article was taken from Art. 13, No. la of the
Revised Penal Code.

(2) That the offender 1s over 70 years of age.
Comrents:

This article was taken from Art. 13, No. 2 of the
Revised Penal Code.

(3) That the offender is a minor between the ages of 15 and 18
years when Le comrits any act subject to repression with heavy imprison-

ment or more and he is tried as in regular criminal cases, in accordance

with arte W2,

3’31"eople v. Qdecta, 4 Pnil., 307 ( ).
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(L) That the offender was prompted by patriotic, moral or
altruistic movives or evident importance.
Commants :

, This ariicle was taker from irt. § lo. 7 of the Peral
Code of Spain of 1944.

\5) That the offender acted under the stress of need for
support for himself or his family, provided:

-Mrsts No physical violance upon persons has been employed.

Second: The sum or property involved does no*. excesd the amount
necessary for the actual and immediate necessitis of hiuself or his
family.

Third: The need was not due to the fault or idleness of the
offender.

Comments s

This article was taken from iArt. 36a, of the Code of
Columbia; Art. 373, of the Code of Cuba.

(6) That the offender acted under the influenca of an
erroneous appreciation of facts which if true would have mitigated
the repression.

Conments:

This article was taken from Art. 19 of the Code of
Switzerland.

(7) That the offender had no intention %o commit so grave a
wrong as that committed.
Comments :

This article was taken fram Art. 13, MNo. 3 of the
Revised Penal Code.

(8) That sufficient provocation or threat on the part of the
offended party immediately uvrecedad the act.
Comments 3

This article was taken from Art. 13, No. 4 of the
Revised Penal Code.

(9) That the act was commitied in the irmediate vindication of
a grave wrong to the person coarmiiting the offence, or his spouse, or

legitimate, illegitimate or adoptive ascendants, descendants, brothers,
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or sisters of thc full or nalf blood, or relatives by affinity within
the same 1:5vee, cr an intimate friend or one to whom he proverly owss
a great lebt of sratituds.

Cormentss

Thkis article was taken from Art. 12, Mo. 52 of %Lhe
Revised Penal Code.

() That ‘he offender acted upon an impulse so powerful as
naturally to have produced passion or obfuscation.
Corments:

This article was taken from Art. 13 No. 62 of “he
Revised Penal Code.

(11) That the offender within a reasonable time voluntarily
surrender to a person in authority or his agents.
Comments

This article was taken from Art. 13, No. 7a of bthe
Revised Porzl Code.

(12) That ihe offeiler voluntarily eonfessed his guilt in open
court prior to the yresantation of important evidencs for the
prosecution.

Conments :

This article was taken from Art. 13, No. 7a of the
Revisei Penal Cods. '

(13) That the offender betore the trial fully or avprecilably
repaired the injury or damage, or spontansously and earnestly took
measures to remove or lessen the injurious or dangerous consequences of
the offenss.

Comments:

This article was taken rrom Art. 62, No. & of the Code
of Italy.

(14) That the offerder prior to the commission of the srime had
rendered distinguished service to the community, the Filipino people or
markind.

(15) Iret the offender was in z state of mird, by reason of
physical or mental illness, or nhysical defect, whichk, without constituting

a cause for exemption from criminal liability in accordance with Art. 23,
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Nos. 1 and 2, evinces a lezsenin; ol the senss of right and wrong or
& diminution of hiz will--cwer.
Ccmnentea

This article vas taken fram Art. 13, Ne. 92 of the
Revised Penal Code and Art. 65 of the Code of Spain of 1928,

(16) That a relativély long period of vime not less than one-
half of that prescribed for the prescription of the erime, has elapsed
since the cormission of the offernsc and the actor has observed good
conduct in the meantime.

Comments :

This article was taken from Art. 63 of the Code of
Switgerland.

(17) That the offender before the commission of the erime had
observed an exsmplary life, devoted to sarnest and habitual work and
campliance with duty.

Comments.:

This article was taken from Art. 37-C of the Code of
CUba.

(18) That the offender cormitted tne criwe in the belief,
although it might be erroneous, thet he had a right to commit the act
repressed.

Comments:

This article was taken from Art. 37-F of the Code of
Cuba.

(19) That the act was commiited upon the suggestion of any
person who exercised a powerful maral influence, provided the act was
not attemded with an aggravating circumstance.

Comments 3

This erticle was takon from Art. 37Ha, of the Code of
Cuba.

(20) That the offender was carriecd away by a collective or
tunmltuous irmpulse, provided he vas nct a leader or rromoter of the
group ard he was no. acting with on azcravating circunstarnce.,

Corments:

This article was taken from Art. 37-K of the Code of
Cuba.
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(21) In case of negligence, when the actor was fatigued on
account of excessive work.
Comment.s

This article was taken from Art. 37-L of the Code of
Cuba.

(22) That the offender acted as the result of gross abuse of
authority on the part of the victim.
Commentss

This article was taken from Art. 38-G of the Code of
Cuba.

(23) Ad any other circumstance of a similar nature or analogous
to any of those mentioned in the preceding numbers of this Article.
Coxments:

This article was taken from Art. 13, No. 10a of the
Revised Penal Code.

SECTION 2 - CIRCUMSTANCES WHICH AGGRAVATE CRIMINAL LIABILITY
ART. 25. Aggravating circumstances. - The following are
aggravating circumstances, provided they are not constitutive elements
of the offense, or special aggravating circumstances:
(1) That advailage wes taken by the offender of his public-
position,
Comments:

This article was taken from Art. 14, No. 1 of the
Revised Penal Code.

(2) That the offender was covnated by base or futile motives.
Counents:

Trhis article was taken from Art. 61, No. 1 of the Code
of It&ly.

(3) That the offender commiitted the act in order to conceal
another offense, or o obtain or secure for himself or sthers the product,
benefit , advartage, or jriceof, or impurnity from another crime.

Comments:

This article was taken from Art. 61, No. 2 of the Code
of Iialy.

(4) That the crime was comritted in centompt of or with insult
to the public authorities.
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Caments:

This article was taken from Art. 14, No. 2 of the
Revised Penal Code.

(5) That the act was committed with insult to or in disregard
of the respect dua the offenied perty on account of his rank, age or
86X,

Camment s :

Thie article was taken from Art. 14, No. 3 of the
Revlised Fenal Code.

(6) That the erime was committed in the dwellinc or office of
the offended party if the latter had not given provocation.
Comments :

This article was taken from Art. 14, No. 3 of the
Revised Psnal Code.

(7) T™hat the act was commi‘tad with abuse of confidence or with
ingratitude, or by flouting important and special dutiss, or
conslderation, toward the offended party.

Comments:
This article was taken fram Art. 14, No. 3a of the

Revised Faenul Code and Art. €7, No. 6 of the Code of Spain of

1928.

(8) That the offense was committed in the office of the
President or Prime Minister of the Philipnines, or in his presence, or
in the place where the MNatlional Assembly of the Philippines is holding
its sessions; or where nublic authorities are engaged in the discharge
of their duties, or in a place dedicated to religlous worship, or
eivic purposes, or in a cemetery or national shrine, or a patriotic
monument .

Caments!

This article was taken from Art. 14, No. 52 of the
Revised Penal Code.

(9) ™at the crime was conmitted on the occasion of a fire, sorm,
floéd, earthquake, shipwreck, epidemic, air-raid, battle, pillage or
other calamity or misfortune.

Comments:

This article was taken from Art. 14, No. 7a of the
Revised Penal Code.
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(10) That the accused is a recidivist.

A recidivist is ore who, at the time of the rroncuncement of
sentence Hr one crime, has been previously convicted by firal judgment
of anotvher crime of the sams nature or kind.

(11) That the offender haas bden previously convicted of an
offense for which the law provides an equal or greater rcpression, or
two or more crimes for which lizhter repressions are orsscribed.

Coaments:

This article was taken from Art. 14, No. 10 of the
Revised Penal Code.

(12) That the act was committed in consideration of a price,
reward or pramise,
Conment s 3

This article was taken from Art. 14 No. 11 of the
Revised Fernal Code.

(13) That the crime was committed by means or with the aid of
inundation, poison, fire, explosion, stranding of vessel or crashing
of aircraft, or intentional damage thereto, derailment of a train or
locomotive, :l.nJu'ry to motor vehicles, destruction or interruption of
wireless telegraph or telephone commmnications, or by the employment
of germs or ovher deadly or dangerous orgenisms, or by amy other method,
devige or artifice causing great ruin or devastation or general alarm.

Camments:
nils article was taken frem Art. 14, Yo. 12a of the .

Revised Penal Code and Art. 66, No. 6 of the Code of Spain of

1928,

(14) That the act was executed with evident premeditation in
the preparation of the means for the commission of the crime.

Caments:

This article was taken from Art. 14, Mo. 13a of the
Revised Penal Code.

(16) That craft, fraud, disguise or impersonation was employed.
‘Comment s

This article was taken from Art. 14, No. l4a of the
Revised Penal Code.

(16) That the act was cammitted with treachery.



There is treachery when the offender commits any crime against
persons, by neans, methods, or forms in the execution thereof which
tend directly and specially to insure its insult, with little or no risk
to hmnglf arising from the defense which the offended party might make.

Comments

Tais articic was taken from Art. 14, No. l6a of the
Revised Feuzl Cods.

(17) That means or methods were ampleoyed or circumstances brought
about which added ignominy to the natural effects of the act.
Corments:

This article was takan from Art. kL, No. 17a of the
Revised Penal Code.

(18) That the eriwme was committed after an unlawful entry.
There is uniawful entry when an entrance is effectsd by an
unusual way.
Corments:

This article was taken from Art. 14, lo. 13a of the
Revised Penal Cods.

(19) That as a means for the camrnission of a criuwe a wall, ceiling,
roof, floor, acor, window, or zny other part of a building was broken
or forced open.
Comnents i

This artiecle was taken from Art. 14, No. 19a of the
Revised Penal Code.

(20) That the crime was committed with the aid of a persor under

fifteen years of age, or of unsound or feeble mind.
Comsats
This article was taken from Art. 24, No. 20a of the

Revised Peral Code aud Arve. 65, No. 13 of the Code of Spain of

1928.

(21) That the offense was committed by the use of a motar
vehicle, alirplane, speed-boat, or other fast means of conveyance.

Comments:

This article was taken from Art. 14, ljo. 202 of Lhe
Revised Penal Code.



-4 -

(22) That the crime was committed by means of the press, radio,
moving picturs, television or other methods which facilitated publicly.
Comnents:

This article was taken from Art. 1C, No. 4 of the
Code of Spain of 1944.

(23) That the offender had led a depraved life, or is known
to be a trouble-maker, or a habitual bearer of forbidden arms without
licenses.

Coment s :

This article was taken from Art. &7 No. 1 of the Code
of Spain of 1928, '

(24) That the offense, at the time of its commission, was of
the kind prevaiiing in the locality.
Cammente
As an aftermath of the Second World War, carnapping
with special emphasis on jeer used by the fighting forces of
the United States, sprang in the proporition of an epideric.

Hence, the rationale of this aggravating circumstance.
SECTIOH 3 - ALILUIATIVE CIRCUMSTACES

ART. 26. Relationship. - Relatlonship may either mitigate or
aggravate the responsibility of the actor, depending upon the crime
and the time and circumstarnces of the commission ¢f the same, when
the offended party is the spouse, legitimate, illegitimate, or adopted
ascendant, descendant, brot.lj.sr or sister, or rclative Ly aflinity in
the same degree of the offender.

Comments s

This article was taken fram Art. 152 of the Revised
Penal Code.

ART. 27. Intoxication. = Voluntary intoxicaticn of the
offerder for the purpose of committing a crime or misdemeanor shall
be an aggravating circumstance. In any other case, intoxication,
whether habitual or temporary when it weakens the exercise of the
will-power, without, however, depriving the offender of the sense of
right and wrong, shall lessen the repression.
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Comments:

Thie article was taken from Art. 15 of the Revised Penal
Code.

Intaxication - This was partly taken from .irt. 15 of
the Revised Penal Code. Under the nsv Code intoxication is
aggravating only if it is for the purpose of committing a crime
a misdemsanor. Under Art. 15 of the Revised Penal Code, there
are twa situations when intoxicabion becomes aggravating:

(1) if it is inteational;

{2) 4f it ia habituel.

In other cases, intoxication is mitigating when it

weakens the exercise of the will power, without, however,
-depriving the offender of the sense of right or wrong.

SECTION 4 -~ PROVISIONS COMMON TO THE THREE FRECEDING SECTIONS

ART. 28. JInseparable modifying circumstances. - Vhen two
aggravating circumstances are inseparable, or when one is included in

anothsr, they shall be considered as only one aggravating circumstance.

ART. 29, 7Two or more conditions or states in the same number. =

Whenever two or more conditions or states mentionsd in one and the same
number of articles 2, and 25 concur in the ccmmission of a crime, the
court shall consider them as only one modifying circumstance.

TITIZ II
PERSONS CRIMINALLY LIATIE

ART. 30, RNature of criminal responsibility. - Criminal

responsibility for an offense is personal. However, when a crime is
camitted by the preaident, manager, directors, agents, members or
shareholders ol an association or juridical person with the means or
facilities of the came, and on behzlf, or for the benefit thereof, such
parties shall be crininally liable as principals. When the president,
manager or directors are not responsible as primaipals, they mey, never-
theless, be held liable for criminal negligence in a proper case.

Ater the final Judgment of conviction, the court upon petition of the
prosecuting attorney in the same proceedings, and after due hearing, may,

when the public interest so requires, order the suspersion or dissolution
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of the association or juridical person.
Comments:

This article was taken from Arte. 44 and 92, of the
Code of SJpain of 1928,

In all offerses or crimes “here are always two pariies,
namely; the active subjeet, und tue passive subject, tnat is,
the victimizer and the victir.

Corporations or juridical peresons cannot be prosecuted
for common off{eriscs.

Because of the highly personal or individual nature of
the criminal responsibility, eriminal Jurisprudence has
established the ctrinciple that only natural persozs can be made
the subject of caumcn offense, except when special penal laws
axpressly enjoin thet the president, marager, director, or person
in charge of such carporation, shall be liable on behalf of the
latter.® The criminal jurisprudence limiting to natural persons
the oriminal responsibility for common offense is based on the
theory that the act of the corporation is not the aet of an
individrval psrson. It is the act of sams, among the aany,
members compesing the organization. It would be sheer injustice
to make all stockholders or members of a coarporation criminally
responsibie for the corporate act of a firm, unless there is a
clear and conclusive evidence that each and everyone of them have
corcocted and conspired together to commit the criminal act.

The doctrine should not be understood ito mean that a
corperation can be used as a shield or immnity for its manager
or directors tc courdt erime or fraud wdesr the cloak of a
corporate act. If it appears from the evidence that a manager
or a small zroup of directors of a ccrporations, oersonally or
collecidively have commitved crime or fraud, such manager or
directors can be prosecuted and convicted, sven though the act
has been camitted under cloak of corparate franchise.<

ART. 31. Who are eriminally jjiabie. = The idollowing are
oriminally liable for crimes:
(1) Principals and
(2) Accomplices
Conraents s

This article was taken from Art. 16a of the Revised
Penal Code.

‘Under the revieed Penal Cude, acgessory after the fact
wvag encther form ¢f criminal parvicipation in the offense.
The Code of C-imes has done away with this third form of ¢riminal
particication. Instead, whe 18w code has converted it into a
separate and independent crime against property or against the

lPooph v. Tan Boong Kong, 54, Phil., 605; Velasco v. CA., 90 Phil.,
688, Decision of the Sup. Ct. of 3Jpain, Jan. 18, 1909. See also
Wost Coast Insurance Co. v. Hurd, 27, Phil, LO1,

2people v. Campos, 40 O. G., Sup. 12, p. 7.
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administration of justice. Under the old code if a subject had
helped the escape or a mirderer, or had varied or destroyed
the corpus delict; or had knowingly or habitually received or
purchased a stolen good, such subject shall be guilty of the
crime against administration of justice or (ART. 463, 464 inf)
or against property, (ART. 675 inf).

Moreover the acquittal ar non-prosecution of the
principal mirderer on thief, unlike the provisions of the new
Code of Crimes shall not be a bar for their prosecution or
conviction an accessory after the fact.

ART. 32, Principals. - The following are conaidered primcipals:
(1) Those who take a direect part in the executicn of the act;
(2) Those who directly force or induce to cammit the same; and
(3) Those who cooperated in the execution of the offense by
another act without which it would not have been commitbed.
Caments :

This article was taken from Art., 172 of the Revised Penal
Code.

(a) Principals by direct narticipation are those who
take a direct part in the conmission of the act; that ie, those
who, after having conceived a criminal intent or harbored a
cameon criminal design, get together and take part in the execution
of the crime through acts which directly tend to the same end.

The criminal responsibility of the principals to a
crime may be collective, quasi-collective, or individual.

Collective criminal responsibility.

An instance of collective responsibility: In a homicide,
which the offenders previously agreed to cammit, not only the
one who inflicts the fatal wound is considered a principal, but
also the one whe bodds down the vietim and the one who lies in
wait at the door to prevent any help being rendered. The scts
of each and every one of the offenders in this case are all
directed t» the same end, that is, to the killing of their
victim.3 Criminal responsibility in such a case is collective.

Qensral rule in case thers had been conspiracy.

In a crime comitted by the joint act of two or more
persons through conspiracy or connivance, the act of each
conspirator done in furtherance of the conspiracy is, in
contemplation of law, the act of all.k

In arder thet there may be common design it is not
necessary that, in conspiring for the perpetration of the crims,
they should fix in detail all the means by which they are going
to execute the crime, It is enough if there is a general plan
for obtaining the intended result by whatever mawss may be
deemed adequate from time to time, Generally, it is not

3U.S. v. Reogilon, 22 Phil., 127; U.S, v. Zalsos et al., 40 Phil.,
963 Art. 27, par. 1, Revised Penal Code,

by.s. v. Remigio, 37 Phil., 599; People v. Cabrera et al., 43 Phil.
64. Tanjali Gegali, 546 SCRA 130; Puno; 56 SCRA 659; Cortes;

57 SCRA, 308.



-4S -

material that the plan which was carried out differs widely
from the original plan; nor will it be required to show the
existence of any previous plan if, from the evidence, it
cln.‘;ly appears that there had been negotiations to the same
end,

The rule previously laid down does not mean, however,
that a conspirator should necessarily be liable for the act:z
of another conspirator even though such acts differ radically
and substantially from that which they intended to commit.

Quasi-collective Criminal Responsibility

Between the collective criminal responsibility and the
individual responsibility, however, there appears to be a
middle way which may be termed quasi-collective respousibility.

Even though there had been no previous conspiracy
between the defendants to commit a particular wrong or crime,
the responsibility of the doers will not be altogether
drdividual if it can be proven that at the time of the attack
the doers were animated by one and the same purpose to accomplish
the harm done or more, In other words, there would be quasi-
collective responsibility if it could be proven that there had
been betveen the doers a snontaneous and intentional or
meterial cooperation to do the harm thereby caused; in which
case, such doers wiuld be criminally liable either as principals
or accessories, according to the nature of tineir material
participation in the crime.

Individual criminal responsibility

In the absence of a conapiragy or & previous plan to
cammit a erime, ths criminal responsibility arising Irom
different acts directed against one and the same person is
individual and nct collective, and each particigants is liable
only for the act acitually committed by himself.

ART. 33. jecamplice. ~ An accomplice is any person who, not
being included in the preceding article, cooperates in the exscution
of the offense by a previous or simlaneous act.

) Cannents:

This article was taken from Art. 18 of the Revised Penal
Code.

TITIE III
REPRESSIONS IN GENKRAL
CHAPTER 1 - CENERAL PROVISIONS

ART. 34. pPurposes of repression. =~ The repressious prescribed
in this Code are applied for social defense, to forestall social danger,

to rehadbilitate, cure or sducate the person concerned, and to warn such

SUnderhill's Crim. Evidence, 794, par. 490; Psople v. Carbonel et
alo, 2“ 00 Go 2657.

6y.S. v. Magcamot et al., 13 Phil., 386; ( ) U.S. v. Abiog

et al., 37 Phil., 137 ( ).
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other members of society as may be possible transgressors of criminal
law.

Comments

Under this article tne (ode Cammisaion once more iried
to make & happy blend used by the positivist as a shield
against the dangerous member of the society with the intimidation
or warning which the Classies offer to possible transgessors of
of publiec order.

ART. 35. Effect of rardon by the offended party. - A pardon by

the offended party does not sxtinguish criminal responsicility except
as otherwise provided in this Code; but civil liability to the injured
party is terminated by his waiver.

ART. 36. Measures which are not considered repressions. -

The following shall not be considered as repres#ions:

(1) Preventive detention or imprisonment of an accused person
while avaiting trial or final disposition of his case;

(2) Suspension from public office or employment during the
trial or previous to the institution of criminal proceedings;

(3) Fines and other corrective measures which in the exercise
of his administrative or disoiplihary powers, a public official nay
impose; and

(4) Deprivation of rights and the reparations which the civil
law may prescribe.

Camments $

This article was taken from art. 24a of the Revised
Penal Code,

Asides from the above, security aml precautionary

measure describgil in Title IV of this code, are not deemed to
be punishment nor repression.

CHAPTER 2 - KINDS OF REPRESSIONS IN GENERAL

ART. 37. Classification of repressions. - The repressions
which may be imposed according to this Code for crimes and miedemeanors
are classified into principal and accessory.

Comments ;

This article was taken from Art. 25a of the Revised
Penal Code.
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'ART. 38. Prineipal repressions for crimes. - The following are

the nrineipal repressions prescribed for crimes:

(1) cife imprisorment;

(2) Heavy Zmprisonment;

(3) Medium imprisonment;

{t.3 iizht imprisonment;

(5) Confinement;

(6) Restraint;

(7) Pine in a sum which is the equivalent of not less than fifteen
days' nor more than six monthst! earnings.

ART. 39. Ths death sentence. - The death sentence may be

imposed in accordalnce with Article 72.

ART. 4O0. Principal reprossions for misdemeanors. - The
principal repressions for misdemeanors arei

(1) Restraint; and

(2) Fire not excecding a sum which is the equivalent of fourteen
days! earniigs.

Ar?. 41. JAceessuiy repressions. - The following are accessory
repressions

(1) Security measures;

(2) Civil interdiction;

(3) Disqualilication;

(4) Deportation;

(5) Civil liability;

(6) Forfeiturs of the instruments and troceeds of the offense;

(7) Payuent of cocts; and

(8) Public censure or warning

By operation of law accessory repressions go with the principal
imposed in the sentence. However, security measures and their effects
shall be governed by Title IV of this Book.

Comments:

Paragraph No. 7 was taken from Art. 25, par. 28 of the
Revised Penal Code.
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Faragraph No. 8 was taken from Art. 71 of the Revised
Penal Code.

ART. 42. [ine, how computed. - A fine shali be inposed in
a sum equivalent tc one or more days' earnings from property, employ-
ment, profession, business, industry or any olher sourczs. When the
offender has no incame, Lis carnings shall be decued tiosc which
would accrue to him if he were eiployed ascordinz to his condition and
aptitude.

In cases not specifieally prorided for, a fire shall not he
less than the equivalent of the earrings of “he offender for one day
nor more than that of his carnings for six months. If the offender
acted with greed, the cour®: chull not be bound by such maximum and may
impose as much as the equivalent of nine month's earnings.

Comments :

Art. 20e of inhe Ccde of Peri; Art. 48a of Ssitzeriand.
CHAFTER 3 = DURATION AND EFFECT OF REPRESSIONS

ART, 43. Term of thc various reoressions. - The following

shall be the duraticn of the variovs repressions:

Life impriscnment - Any person sentenced to life imprisorment
shall be relcased after underzoing the repression for 25 years, unless
by reason of his miscondust or scme other cause the imprisoncent is
contirued by order of the President of the Philippines.

Heavy imprisonment - The repression of heavy imprisonment shall
be from 9 years and 1 day to 15 years. |

Medium imprisomment - shall last from 3 years and 1 day to 9
years.,

Light irprisonment — shall be from é months and 1 day to 3 yeers.

Confinement - S;all last from one nonth to $§ months.

Restraint, - 13 last from 1 day to 29 days.

Coments s
Paragrapia No. < was taken from Art. 27 oi the Revised

Psnal Code, but the period of thirty years is reduced to 25

yeara. Iike the Revised Fenai Code, tne Code does rot specifically

state tho duration of life pen:lties, if the coavict can not
be releasad.
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Paragraph No. 3. This was based on the second par. of
Art. 27,

ART. 44. GComputation of repression. « If the offender be in

prison the duration of the repression consisting of dsprivation of
liberty shall be computed from the day on which the judgment of
conviction shall have become final, without prejudice to the provisions
of the following article.

If the offender be not in prison, the cduration of such repression
shall be computed from the day on which the offender is committed by
the court to the prison officials. The duration of the other repressions
shall be camputed only from the date when the accused commences to
comply with the sentence.

ART. 45. edit for preventive imprisomment. - An offender who

has undergo preventive imprisomment shall be credited in the service
of his sentence consisting of deprivation of liberty, for the entire
period of his preventive imprisorment. Howswer, if he shoull try to
escape and he is recaptured or reappears and gives ball, hLe shall
forfeit the right to be thus credited.

" when the accused has served preventive imprisonment for a period
equal to or longer than the maximum period of reprsssion prescribed by
law for the offense charged, he shall be released, without prejudice
to the final determination of his case.

SECTION 2 - EFFECT OF THE VARIOUS ACCESSCRY REPRESSION

ART. 46. Civil interdiction. - Civil interdiction shall
deprive the offender during the time of his sentence of the rights of
parental authority or guardianship, either as to the person or property
of any child or ward, of the right to manage his property or the
conjugal partnership, and of the right to dispose of his property and
of the conjugal partnership, or by any act or any conveyance inter
vivos. In case of tmason, civil interdiciion shall also include the
permanent forfeiture of the right. %o acquire or lease public lands and
other natural resources belonging to the State, or to operate any public
utility.
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Comments s
The first sentence of this article was taken from Art. 3La
of the Revised Penal Ccdes But the second sentence is a new
provision.

ART. 47. pDisqualification. - Disqualification shall produce
the following effect:

(1) The forfeiture of the public office and swployment which
the offender may hold, even if conferred by popular suffrage.

(2) The forfeiture of ths right to vote in any slection for any
public office or to be elected to such office.

(3) Disqualification from holding any public office or employment,
or the exsrcise of any profession which requires a previous authority
by the govarnment.

(4) The suspension during the term of the sentence; of all rig.ht
to periodical retirement pay or other periodical pension for any public
office or employment formerly held. However, any pension payable in
& lump sum, earned before the camnission of vhe cffense, shall be paid
to those persons who are centitied by law vo be supported by the
offender.

MBT. 48, Disqualification fram holding public office. = Any
person convicted of any of the offenses derined in Title IV ol Book
Two shall, in addition to the repression prescribed in each case,
suffer the accessory repression of disqualification from holding any
public office or employment for a period not exceeding fifteen years
from the date of his release.

ART. 49. Disqualification from exsrcising profession. - Any
person convicted of any offense constituting an abuse, misconduct or
gross negligence in comnection with his profession which requires a
previous autnority by the government shall suffer the accessory
repression of disqualification from exercising said profession for a
period not exceeding fifteen years from the date of his release,

ART. 50. Deportation. - Deportation fram Philippine
tearritory shall be imposed upon any alien who has been sentenced to

imprisonment for more than one year, and shall be exscuted from the
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date the imprisorment shall have bsen served.
Comments:

This article was taken from Art. 55 of the Code of
Switzerland.

ART. 51. The effect of vardon vpon accessory repressions. -
An absolute pardon shall likewise remit the acceasory repressions,

exept civil liability and forfeiture of the instruments and proceads

of the offense,

Comment :
This article was taken from Art., 36a of the Revised
Penal Code,
ART. 52. Costs and es. - Costs shall include feses and

charges fixed in the Rules of Court.
Damages arising from the liability shall be governed by the
civil law.

SECTION 3 - REPRESSIONS WITH ACCISS(RY ONES

ART. 53. Effect of commutaiion of death senteace. - When a

death sentence is commuted to imprisonment, articles 54 and 55 shall
apply; as the case may be,

ART. 54. Jife and heavy imprisommsnts. - Life znd heavy

imprisonments shall carry with them civil interdiction and disqualification
during the period of the serntsnce.

ART. 55. Medium and light imprisonment. ~ Medium and light
imprisonments shall carry with them disqualification for the period of
the sentence.

ART. 56. Forfeiture of the instruments and procceds of the

crime. =~ Every repression imposed for any crime or misdemeanor shall
carry with it the forfeiture of the instruments and proceeds of the
offense, unless they are the mroperty of a third person not liable for
the offense. 'Instrumonts and other. things which can serve only for the
camission of an offense, as well as arms and other things used in the
killing of a human being may be destroyed.
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Comment 3

This article was taken from Art. 41 of the Code of
Mexdico.

CHAPTER 4 -~ APFLICATION (Of REPRESSIONS
ART. 57. Repressions to be imposed upon principals in general. -

The repressicn prescribed by law for the cormission of an offense shsll

be imposed upon the principal.

Whenevar the law prescribes a repression for a crime or
misdemeanor, it shall be wnderstood as applicable to the consummated
offense, unless it is otherwise provided.

Conment ¢

This article was taken from Art, 46 of the Revised
Penal Code.

ART. 58. 1In what cases the death sentence shall not be imposed. -

The deatih sentence shalil not ba imposed:
(1) when the guilty person is 65 years of age or over, or is
under 21 years of age.

2) By the Supreme Court, unless two-thirds of all members have

voted _ thereiure.
Camentss

This was mainly pased on Art. L7. Changes were
introduced in this Code. The meximm age of seventy years was
reduced to 65 years. (n the other hand, the minimum age is
preascribed under the new Code. This is not found in the
Revised Pensl Code.

Paragraph 2 requires only 2/3 of 21l members of the
Supreme Court in order that the death penalty may be imposed.
Under the fievised Penal Code, the requirement was the unanimous
vote of members, not otherwise disqualified.

ART. 59. Repression for complex crimes. - When & single act

constitute two or more crimes, or when orne is a necessary means for
committing the other, only one repression shall be imposed, which shall
be that prescribed for the more serious offense. Should such repression
be divisible, it zhall be imposed in its vpper half,
Comments :
Under the punitive system sstablished by the classical
school, to which ocur Penal Code belongs, a person committing
muitiple crimes may meet either one penalty only, or several,

depending on whether the type of multiple crimes committed is
ideal or material.
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Plural crimes of the ideal type, which entail only one
penalty, are divided into three groups, namely:

Flrst Group: The so~ealled complex crimes penalized
under ART. 48 of the Psnal Codz.

The complex crime penalized under Art. 48 of the Penal
Code takes place:

(2) whan two or more offenses are caused or produced by
one single acl: for instance, 2 person who tarows & hand-grenade
and causes thersby several victims, one killed and several
injured is gullty of ine campiax crime of murdsr with physical
injuriss* or a person who shoots to dsath a Provineial Governor
who is in the uc bual verformance of his office is responsible
for the crime of assault upon a verson in authority with mrder.2

(b) when two erimes have been committed, but one is a
necassary mears wo conmit the cther. For inuscance, & person who
forges the signature of a payee in a Government warrant in order
to cash such warrant, is zuilty of the complex crime of estafa
through Jalsification cf a public oocmnenfﬁ or, where an accused
forcikly abducts and afterward rapes the victi.m, is guilty of
the camplex erime of abduction with rape.h

In the first case, the crime of falsification was
necessary ieans to commit the estafa; wnile in the second, the
abduction was a means to cormit rare.

It must be taken into account that for the multiple or
plural crime to be considered as & complex crime under the
nrovisions of Art. 48 of the Penal Code, it must clearly appear
vnat ohe offender has avaiied himself of one crime for the
purposc of commitiing the other. In other words, it must
. clearly appear that one of the crimes is the end while the other
is the means to attain the fcrmer; otherwise, a material .
plurality of crime is obtained, and as such, must be treated and
penalized irdependently one from the other in acoordanco with tho
provisions of art. 70 of the Penal Code.

There had been same coniusion or misunderstanding in the
arplication of the provisions of Art. 48 of the Penal Code. Many °
prosecutors and Judges of the Court of First Instance seem to
have labored under the impression that the members of the: subversivc
organisation knowin as “Hukbong Mapagpalaya ng Bayan® ean be s
prosecuted and convicted in one complaint, not only for the crime
o rebellion, but also for all the other grave crimes, such as
arson, murder or innocent civilians, robbery and rape, committed
by the organization. The government prosecutors, in their desire
to exact the maximum punishment for the Huks, have invariably
charged thom with the so-called ®campisx crime of rebellion with
murder, arson, rape, ete,"

lpeople vs. Guillen, 47 O. G. 3433, 1951.
40.00 VS ELLL)OE, 40 Philo’ ,8,.
3Peop..e vs. Geyrozaga, 53 Phil. 278.
hpeopls vs. De Guzman, 51 Phil. 105.
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The co=mingling of the crimss of rebellion and other
heinous acts comitted by ths members of the HMB cannot be
alleged in one camplaint without violating the specific provisions
of Rule 113, Sec. 2 (a), of the Rules of Court, ard the
provisions of Arts. 48 and 70 of the Penal Code. The slaying of
civilians, the rape of an imnocent lsass or ths hurning of homes
are not in themselves nscessary means to consummate rebzllion or
vice-versa. The multiple orixe of rsbelliocrn, arson, murder,
robbery or rape, having Lesn concsived ani execuved by differasnt
persons, on differert cccasicns and places, and inflicted upon
different viciims, aust be dcalt with independeritly and chargsd
only against whomsoever appear *o be personally and individually
gullty thereof. Neither can such .ingling or rebellion and other
.grave acts be considered as continued crime or one single
offense,’ for the reason that it lacks the urity of eriminal
resolutior 2nd oneness of unlawful purposs, so indispensable in
the concursus delictorum, whether it be 2 complex crime or
cortirued crixe, '

We quote hereunder the authoritative opinion or the
Supreme Court of Spain on the instant subjecti:

W"Delitos complejos. - llbiendo sido zjscutadso los dos
hectios con fecha distinta, por modo diverso y en lugar no comun
a los dos, nc puede afirmarce que constitnyan vn solo delito.

(s. 4 Jun. 927). Constardo que las acametidas que acasionaron
las dos muertes vorrespondieron a Jdististes dstermiraciones de
1le voluntad existe pluralidad de delitos. (S. 11 May, 927). Si
cada uno de los actos delictivos se eonsumo en morerntos separados
¥y eu diversas fechas recayenco scbre distintas personas, falta
la unidad de acto necssaria al delito unico. (8. 4 Feb. 927).w

ia repeticion de actos eriminales ejecutados por una o
varias personas en un mismo instante o en mamentos sucesivos
deben penarse comv ui solo delite cicado, respondan a una unidad
de resolucion y representen una unidad de lesion juridica,
debierdo entenderse que oxiste agiella sienprs que los hechos se
desprenda una unidad de conducta exteriorisada con unidad de
;ocasion, porque existiendo hamogeneidad en 21 proposito y en el
bien lesionado los difarantes hechos runibles forman un todo
Juridico integrado por diversas acciones ojecutivas de la misma
voluntad eriminosa, que realiza con espgcial continuidad el fin
delictivo propuesto. (S. 6 Jun. Y34.)Y

In one of the leadin: cases decided by the Suprems Court,7
it was hsld that the perpetration of heinous common offenses
such as rape, murder, arscn, etc. in connection with the
gcommission of the crime of rebellion cannot be considered as
complex crime of rebellion with rape, murder or arson, the reason
‘given being that such common offenses are absorbed or inherent
in the crime of rebsllion, In arriving at this conclusion, the
Supreme Court relied very rmuch on its previous ruling laid down
in the case of Peopls vs. Prieto,8 hoiding that =

"The execuuion of some of the guerrilla suspects
nentioned in these counts ard infliction of physical injuries
on others arse not offenses separate fram treason. Under the
Philippine treason law and under the lhited States constitution

Sleyes Penales de Espafia by Medina and Marafion, pp. 146-147.
épecple vs. Hernandez, et al., 52 0. G. 5505, (19%6;.
Tus 0. C. 3329

People vs. Gercnimo, G. R. No. 8936, October 23, 1956.



defining treason, after which the former was patterned, there
must conecur both adherence to the enemy and giving him aid
and comfort. One without the other does not make treason.

"In the nature of things, the giving of aid and
comfort, can only be accamplished by scme kind of action. Its
very nalure partakes of a deed or physical activity as
opposed to a mental operation. (Cramer vs. U.S., ante.) This
deeu of physical activity iay be, and often is, in itself a
eriminal offense under another penal statue or provision.

AKX XK ¥

We beliecve that both rulings (in re Prieto and Hernandes)
-cannot resist rational and scientific analysis.

Surely the physical activity or deed performed by a
traitor who sells his couniry to the enemy should and mst refer
to acts constituting the normative element of the crime of
treason, which is to levy war or to give aid and comfort to the
enemy. An informer or spy who breaks into the office of the
chief of staff of the resistance army in the stillness of the
night and takes away vital military secrets and later on gives ths
same L0 the enemy must have collaborated and furnished same
aid and camfort which were accomplished through the exsrtion of
somo piysical effort or some kind of action., Such physical
acts performed satisfy all the requirements of the normative
elements of treason. But when the traitor, besides stealing
military secrets and furnishing them to the snemy, goes out of
his way and kills or murders a fellow countryman, the latter act
is net and cannot be considered absorbed or inherent in the crime
of treason, for it is the outcoms of a eriminal will and
criminal resolution (to cormit murder) altogether different from
that of selling his country to the enemy (ireason). The same
line of 'reasoning can be followed in connaction with the ruling of
the Supreme Court in People vs. Hernandez. As we pointed out in
discussing the theory of material plurality of crimes (Art. 70,
infra) a rebel who, besides taking up arms against the constituted
authorities for tihe purpose of overtarswlig the goverrment,
resorts to arson, rape, murder and other predatory acts, should be
prosecuied and punished, in addition to rebellion, for as many
common offenses as can be alleged and proved against him.

It is fortunate indeed that the Supreme Court in its
latest decision’ on this important suwbject has qualified the
pronouncement in the Hernandez case, in the sense that a rebel who,
for some independent or personal motives, commits murder or other
common offenses in addition to rebellion, may be prosecuted and
convicted for such common offenses. In other words, the Supreme
Court is still of the opinion, notwithstanding the ruling in
People vs. Geronimo, that if the killing or arson has been
perpetrated in the course or on the occasion of a fight against
the forces of the goverrment, such killing and arson are inherent
or absorbed in the crime of rebellion. The latter doctrine is,
in our opinion, still repugnant to the sound scientific principle
on the matter of punishment of multiple crimes, but is decidedly
an improvement over the doctrine in the Hernandesz case., For a
further discussion on the subject see Art. 70, infra.

7U.S. v. Ferrer, 34 Phil. 277.
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SECOND GROUP: WHEN THE LAW SPECIFICALLY FIXES ONE SINGLE
PENALTY FOR TWO OR MORE OFFENSES CQMMITTED

For instance: kidnapping with serious physical injuries,
punishable with raclusion perpetus tc death under par. 3, Art. 267
of the Rev. Penal Code; robbery with homicide as defined and
penalized with life imprisonment to death under par. 1, Art. 294;
frustrated robbery with homicide, punishable with reclusion
temporal in its maximum period to reclusion perpetua under Art. 297.

THIRD GROUP: IN CASES OF CONTINUED CRINMES

In case of continued crime, which in appearance consists
of several crimes but in reality, it is a sole or single crime in
the mind of the perpetrator. For instance, a bill collector of
& commercial firm misappropriates for his personal use several
amounts collected by him from different persons at different times.
There is here but ons crime, because the diiferent and successive
misappropriations are but the diflerent momenis during which one
criminal resolution arises and a single fraud develops. Should
the different misappropristions be disconnected frum one anotner
and each of ithen be prampied by a different intention, there would
be the so-called real plurality of erimes, calling for as many
penalties as the misappropriations cormitted; but since the
intention is only one and hence, the malice is likewise one only,
there 'is but one crime because vhe different and successive
misappropriations are merely different and successive paptions of
a single misapproiriation which i3 the result of one single
malicious intent.l0

Likewise, a robber who robs a house and takes therefram
two chickens belonging to two different persons, commits only one
orime, for the reason that there is wuity of thought in the
criminal purpose of the culprit, and this unity of thought and
action cannot be altered by the circumstances that the things
stolen belong to two different persons.

This article is similar to Art. 48 of the Revised Penal
Code, which in its turn was inspired by the punitive system
established by the classieal shcool. The Code Cormission deemed
it wise to adopt the rule of the classical school in the imposition
of repression in multiple crimes, and for this reason Art. 59 of the
Code of Crimes are patterned after Art. 48 of ihe Revised Penal
Code while Art. 78 of the Code of Crimes is the counter part of
Art. 70 of the Revised Pencl Ccde.

~Under the punitive system cf the classical school, the
administration of punishment or repression is of 2 types; ideal or
material. It is ideal when only one repression or punishment
is imposed, as in the case of complex crime described under the
article we sre commeniing upcn, and it is watecial when more
than one punishment or repression has to be imposed as happened
in plural crimes described in Art. /8 infra.

ART. 60. Repression upon principals when the crime cammivted is
different from that intended. - When the crime committed is diiferent

from that which the cffender intended, the provisions of paragraph 1 of
article 16 shall be observed.

10pecple v. De Ison, 49 Phil. 437.
1ly,s. vs. Gustillo, 19 Phil. 201.
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ART. 61. Repression for crime through negligence. - When the
nature of the crime is such that it may be comnitted through negligence,

the crime so caumittec chall be repressed with the repression lower by
one or two categories than that prescribed tor the inteniional crime,
in the order named in Art. 78, No. 2.

Comment

This article was taien fram Art. 365a of the Revised
Penal Gode.

ART., 62. Repression upon principal of sitempted crime,

conspirators and rroponent of 2 crime. - A repression ranging from that

immediately lower in category to that mrescribed by law for the
consummated offense snell be imposed upon the principal of an attmmpted
crime, or upon the consgirators, or uvon the propcnent of a crime as
specified in Article 19, bearing in mind the nature of the offenss, the
means and the ways of ths pefpotration thereof, the intensity of the
criminal intent, the extert of the resulting injury, and the personal
antecedents of the acior.

Comments :

Under the provisions of this article, which is of
eminently positivistic tendency, sven tihough the subject of the
reprassion is an attempted crims only the repression fixed by
law, nowevar, covers a range immedintely lower in category to
that, preseribed by law for the consummated offense shall be
imposed uporn the principal of an attempted crime, or upon the
conspirators, or upor the proponent of 2 crime as specified in
Art. 19, bearing in mind the nature of ths offenses, the means
and the ways of the perpetration thereof, the intensity of the
eriminal inlent, Lhe exbeundt of the resulting injury, and the
perscr2l antecedents of the actor.

ART. 63. Renression upon accomplice of ccnsummated crime. - A

repression ranging from thet immediately lower in category to that
prescribed by law for the consummated offense shall be imposed upon the
accomplice of a consummated crime bearing in aaind the nature of the
offense, the reans and ways of the pernetrsztion therczof, the extent of the
resulting injury, and the persoral antecedents of the actor,

ART. 64. Repression upon accomplice of attemnted crime,

conspiraey and provosal. - The accomplice of an attempted crime shall be

sentenced to the repression immediately lower in category than that
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prescribed by law for the principal of the consummated offense.
ART. 65. Exception to the rules established in article= 62 to 64.

The provisions containad in articles 62, 63 and 64 shall not be
.applicable to cases for which the law expressly prescribes the repression
for an attempted crime or to be imposed upor an accomplice.

Coumer:t,

This article was taken from Art. 60a of the Revised
Panal Ccde,

RT. 66. Effect mitigating or ag-ravating circumsiances. -
R

Mitigating or azrravating circuastanrces chall e taken inbo account for
the purpcge of diminishing or increasing the repression in conformity
with the following rtles:

(L) an agcravatirs cireumstance which in itself cénstitutea a
crime especially repressaed by law or which is included by the law in
defining & criue and yrascribing the repression therefor shall not te
taken into 2eccount for the purpose of licreazsing the repression.

Cormort

This paragraph wes taker from Art. 62, MYe. 1 of the
Revised Penal Code.

(2) The same rule shall apply with respect %o any 2zcravating
circumstance inherent ir the crime 4o such & degree thst it must of
necessity accompany the commission therani.

torarent

This paragraph was taken fram Art. 62, Yo, 2 of the
Revised Penzl Code.

(3) Aggravating or mitigatinr circumstance which arise from
the moral traits of the offender, or frow his wrivats retations with
the offended narty, cr fror any olher versonal sause, shall only serve
to aggravate or mitigate the liability of the principals ard accomplices
as to whom such circumstances are present.
Cormant,

This paragraph was taken from Art. 462, No, 2a of the
Revised P2nal Code.

(L) The circumstancas which congist in thz material axecution

of the act, or in ths means cmployed to accomplish it, shall serve to
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aggravate the liability of those persous only who had knowledge of them
at the time of the wxeccution of the aet or their cooperation therein.
Camamsnt

Tiis perzgraph was taken from Art. 62, Ho. 42 of the
Revised Penal Code.

ARY. 67. Habitual eriminal. - A habitval criminel is one who,

after having been sentenced to imprisommern’t for terms together exceeding
three yesrs, for three scperate iatentiourzl crimes of the sare character,
committed within 2 reriod of six roers, riceives & further sentence for
another internticrel erime of tis saue cheracter, within six years
subeequert ho hthe latsct of the provicus crire.

In canpuidng the pericd of six years first specified in the
preceding pacagraph, the tine during which the convicted person was
serving luprisonment, or wa: subjsocted to detentive security reasures,
shall no! be counted,

Camuent

: Paragrach 2 was taken from Art. 102, of the Code of -
1taly.

ART. A8, Professionalism in criacs. - A person who, having been
declared and senterced =25 3 habitual eriwminai, receives another
senterce for snobier interticorel crine, shall be considered a professional
erimirsl wtenever, bearire in mind ths rature of the criues, the
conduct. end ranver of life of the guilty party, and the circumstance
specified in arvicie 107 of tnie Code, 4t iz found that ne has Ween and
is living, wholly or paitly, on the proceeds of his crimes.

Cexment

This article was takaen from Art. 105a of the Code of
Itz1y.

ART. 69. Effect of habituality and professionéli;!‘n in crives. -

Any verson declared a habitual eriminal shall vndergo, in addition to the
repression fixed by law for the crime lasth committed, another repression
of six years imprisonment, and in case nf professionalism ir crimes,
another repression of ten years imprisonment. Both chall be subjected,

moreover, to the securiiy measurss provided in Title IV of this Book.



- 60 -

Camment

This article was taken from Art. 109a of the Code of
Italy.

ART. 70. Habitual contravener. = A person who, after having
been sentenced to restraint in respect of three misdemeanors of the
same character, receives a sentence for another misdemeancr, which
is likewise of the same character, shall be declared a habitual
cor!trevoner if the court, taking into account the nature of the
offenges, the time at which they were commitited, *thc conduet and manner
of 1life of the guilty party, and other circumstances specified in
Article 107, is of the opinion that the zuilty individu=l is dangorous
to society.

A habituval econtravener, in addition to the repression fixed
by law for the laszt misdemearnor cormitted, shell suffer detentive
security mezsures prescribed in Title IV of this Boox.

Compent,

This article vas taken from Art. 1CL4L of the Code of
Italy.

ART. 71. Rules for the im-osition of death sentence or life

imprisomment. =~ In all cases in which the law prescribes deaith alone
or life imprisonment alone, it shall be imposed by the courts rogard-
less of any mitigating or 2geravebting circunstances that may have
attended the comnmission of the crime,

In all cases in which the law proseribes cither death or life
imprisonment, according “o the circumstances, the following rules
shall be observed:

(1) when in the commission of the crime tliers is present at
least one aggravating circumstance, and no mitigzating circumstance,
the death sentence shall be imposed,

(2) when there is neither a mitiszating nor an agsravabing
circumstance, life imprisonment shall be imposad.

(3) When the cammission of th: sc% i- atiendzd by ab least one
mitigating circumstance cand nc aggravating circuustance, life

imprisonment shall be imposed.
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(4) when both mitigating and aggravating circumstances attended
the cammission of the act, the court shall reasonsbly allbw them to
offset one another in consaderation their number ard importerce, for
the purpose of applying the preceding rules, according to the result of

such compensation.
ART. 72. g@ondilions precedeni to deauh sentence. - Regardless

of the nunber and uature of aggravating circumsvances or even when the
law rescribes death alone, the death sentence shall be imposed only if
the court, after observing the provisions of Article 73, finds that
the offender is unusually dangerous to society and not likely to
reform. Otherwise, life imprisonment shall be imposed.

ART. 73. Appiicaiion of divisible repression. - Bvery

divisible reprossion shall be divided into the upper half and the lower
half. Within either halif, the Court shall imposa that repression which
in its sound discretion shall best accomplish the purpnses of repression
as enunclated in Article 34 of this Code, after considering the nature
and number, if any, of the mitigating or aggravating circumstances,

and the acuvor's social and family environment, education, previous
conduct, habits, economic condition and ovher personal factors.

ART. 74. [Liberal appiicavion of provisions sa mivigating

gircumstances. =~ The provisions of Article 24 concerning mivigating

circumstances shall be applied liberaily in favor of the offender.

ART. 75. Error and aggravating circumstances. - In the case

of an error as to the victim of an offense, the condition or other
psrsonal circumstances of ﬂhe vietim, or the relation between the
latter and the guilty party, shall not be considered as an aggravating
circumstance.

Canment

This article was taken from Art. 60, of the Code of
It&]y.

ART. 76. Repression tc be impcsed upon a minor. - When the
offerder is a minor between 15 to 18 years of age and he is tried as in
a regular criminsl case in accordance with Article 142, the repression
next lower in the order of severity than that prescribed by law shall
be applied.
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ART. 77. Repression when justification or exomption is

incomplete. <~ The repressior next lower in the order of severity as
laid down in Rule No. 2 of Article 73 s w1l bo Loyosed 1l there s
incomplete justification or exeriniisn by the luck LD lio oo aure
the conditions required therefor, in the regpective cases Aaent;".ouqd
in articles 21 and 22 provided thnt ithe rmajority of siehi seandilions
are present, including, in a rover case, Ll Lasic elauent of
Justification or exemption. Tic courts shall inposc Lhe ccpression

for such period as may be deeced just, i view of the nudber and nature

of the conditions of Jjustification or exemption present.

Conme:nt,
This article was teken frow Ari. {5z of the Revised

Penal Code.

ART. 78. Successive service of serterccs. = thea the culprit

has to serve iwo or more rerressions, he shall serve them sixuitaneously
if the nature of ths repressicns so permits; otherwise, the follcowing
rules shall be observed:

(1) In the service of the repressions, the order of their
respective severiiy shall bYe followed so thal excepi whnn there is a
death sentence, they may be undergone successively.

(2) For the purposes of the noxt precsling paragrapl, the arcar

of severity of the various recressions shall La U e followiing:
Pirst, death;
Second, life impriscument
Third, heavy imprisonment;
Fourth, medium imprisomiant;
Fifth, light impriscment;
Sixth, confinement;
Seventh, restraint; and
Elght, fine.

Comnents

Paragraph No. 1 was taken from Aect. 702 of the Revised
Penal Code,

Paragrapn No. 2 was taken from Art. 70a of the Reviced
Penal Code. '
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The execution of two or more penalties imposed upon one
and the same person gives rise to three different systems of
penalty, namely: (1) the material accumulation system, (2) the
Juridical accummlation system, and (3) the absorption system.

THE MATERIAL ACCUMULATION SYSTEM ~ The material
accumulation system takes place when all the penalties
corresponding to the &ifferent violations of law, or crimes
charged, have to be imposed upon and served by the culprit
without any limitation whatsoever.

According to the provisions of Art. 70 of the Penal

Code, paragraphs, 1, 2 and 3, a person sentenced L¢ two or more
penalties must serve them all simultaneously if possible; or
if the nature of the penalties will so permit. Bui if this is
not possible, the most severe penalty shall be executed first
in accordance with the table or scale of precedence sstablished
in the third paragraph of Art. 70, namely: death first; then
reclusion perpetua, reclusion temporal, etc.

THE JURIDICAL ACCUMULATION SYSTEM - This takes place
when the court, following the provisions of paragraphs 4, 5 and
of Art. 70, cuts short the several penalties imposed upon one
and the same culprit to not more than threefold of the most
gsevere punishment, and in no case shall exceed 4O years.

o

Supposing an accused has been prosecuted and convicted
in 27 different cases of estafa with falsification of publie
document to serve 17 years imprisomment. in each of three cases
and ten years in each of the 24 other cases. But applying

 the juridical accumulatiion system, the culprii will not serve

the total duration of the accumlated penalties, which would
be 291 years. Such penalty will be cut short to the maximum
of 40 years only.

THE ABSCRPTION SYSTEM - This is the sysiem of penalty
described in Art. 43, ante. It applies to complex crimes,
continued crimes and the specific cases where the law fixes only
one penalty for several violations of law.

As will be noticed, the sourt would not impose the
different penalties fixed by law to the different crimes
committed, but only one, namely: the most severe penalty, in its
maximum degree. The theory here is that minor or lesser
penalties are absorbed by the graver: or serious one. Hence,
the nomenclature, "Absorption Sysuver.

Paragraph 2 of Article 70 of ihe Revised Penal Code is
applicable to both cases: namely, whether the accused is charged
with several violations of law in onp and the same proceeding,
or whether he is charged with differént violations of law in
several and distinct proceedings, the ruling of the Supreme
Court in the case of Celis vs. Warden of Bilibid, 18 Phil. 363,
notwithstanding. The reason is that: the Philippine Code of
Criminal Procedure does not only fail to provide for the
prosecution ot several offenses in one complaint, but on the
contrary, it specifically provides in Section 12, Rule 106,

R. C., that each information rmst not charge mure than one crime.
Hence, it seems quite obvious that the former view of the

Supreme Court in the case of Celis vs. Warden of Bilibid supra,

‘'to the effect that the second paragraph of Article 70 refers

only to offenses prosecuted in the same proceedimg, .is not tenable.
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The doctrines, therefore, laid down by the Supreme Court
in the cases of Uniied States vs, Carrington, 6 Phil. 20, and United
States vs. Gelaraga, G.R. No. 17197, August 23, 1921 (unpublished),
are reaffirmed and maintained as the final opinion of the court
on the subject. They are more in keeping with the ends of penalty
and with the spirit of the provisions of this paragraph, which, by
the way, was an innovation intrcduced in the Spanish Penal Code
of 1870. It may be remembered in this connection that previous
legislation, a2dopting the thecry of absoclute accumlation of
crimes and penalties, established no limitation whatever and,
accordingly, all the penalties for all the violations were imposed
even if they reached far beyond the natural spen of human life.

It is nov established, once and for all, that the maximum
duration of the sentence of a convict charged with different
offenses, whether in the szme proceeding or in several others,
shall hot be more than threefold the length of the time corres-
pording to the most severe of the penalties imposed uggn him, and
in nc case shall such maximum period exseed 40 years.

As to the different ceses and examples of complex crimes,
continued erimes and multiple crimes, see cormentaries on
Article 48, ante, and particularly the cases of Herrandesz,
Geroiumo, Prieto and De Leon, citad in Art. 42.

ART. 77. Fepression for multiple offenges. - Notwithstanding

the provisions of lo. 2 of the. pracediﬁg article, the mexdimmum duration
of the offender'!s sentonces in case of mulbiple offenses, shall not be
more than three-fold the period corresponding to ihs met severe of the
repressions imposed upon him., Ho other repression shall be imposed
after the sum totzl of those imposed has equalled the maximum period
aforesaid.

Such iaxiuum poriod shall in no case excead twenty-five years.

In applying the provisions of this rule the duration of the
service of 1life imprisonment shall be 25 years, without prejudice to-
the provisions of the second pa‘ragraph of Article 43 concerning the
continuance of the imprisonment.

Camnient

This articls was taken from Art. 703 of the Revised
Feral Code.

ART. 80. Jower or higher repressions. - In cases wherein tlin
law prescribes a repression lower or higher in the order of severity than

another given repression, the order established in Art. 78, No. 2, shall

ukaplo vs. Geralde, 50 Phil. 823; reople vs. lagoy et al., G.R.
No. 1~5112, Mey 14, 1954; People vs. Umali et al., G.R. No.
1~5803, Nov. 29, 1954.



-65-

be observed, except when the prinecipal repression is a fine.
Caxaent,

This article was taken from Art. 7la of the Revised
Penal Code.

ART. 8L, ?Preference in the payment of the civil ljabilities., -

The priority in the enforcement of civil lisbilities of a person found
guilty of two or more offenses shall be in accordance with the rclative
gravity of the represslous imposes, the lisbility attached to the most
serious repression to be first salisfied. Yowever, this uriority may be
modified or adjusted in the discretion of the court.

ART. 82. pPrefercnce as Lo precuniary licbilities. - In case
the offender has no property sufficient tc cover civil liability and
other pecuniary obligaivions, vhe following crder chall be observed:

(1) Civil liabiiivy;

(3) Cosis
Comuenis
Thas arvicle wes tzkeon from Art., 382 of the Revised

Penal Code ani Art. 35, of the Code of Mexico, Art. 30 of the
Coce of Arger:tine.

CHAPTER 5 = EJECUTION OF PRINCIPAL REPRESSIONS

ART. 83. Suspension of the execution and service of repressions

in case of insanity. =~ When the offender shal. become insane after the
final sentence, the execution thereof shall be suspended only as to the
death sentence or imprisomnent, and he shall ve placed in a psychopathie
hospital for treaiment. He shall not be allowed to leave tiie hospital
without an order of the court, on recommendation vf the director of

the institution.

If at any tire the offsnder should recover his reasor, his
sentence shall be executed, unless the repression shall have prescribed
in accordance with law. liowever, in every case the opinion of a
psychiatrist shall be sought as io the advisability and manner of

sxecuting the senteice.
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The provisions of this article shall also be observed if the
insanity should oceur while the offender is serving his sentence.
Comnment

This article was itaken from Art. 7Ya of Lhe Revised
Penal Code.

ART. 8L4. hen ard how the death senisnce shall be executed., =

The death senterce shall be executed hafore any other and shall consist
in putting the person under sentence to death by electrocution. The
death sentence shall be executed under the supervision of the Director
of Prisons. S0 far as possible, ineasures shrall be taken Lo iessen the
sufferings of the persons under sentence before and at the moment of the
electrocution.

If the person under sentsnce 80 desire, ne shall Le cnavsthetized
at the time of the siectroculiion.

Comment

This article was taken fram art. 2la of the Revised
©w =
L enal Coas.

ART. 85. 1Iotification and execuvtion of the seniznce and

assistance to the culnrit. - The covrt shall designate a working day

for the execution, but not the hovr therecf; and such designation shall
not be commnicated to the offender before sunrise of said day, and the
exocution shall not take place until after the exniration of at least
eight hours followinz the notification, bvt before sunset of the same
day. During the interval between the notification and the execution, the
culprit shall, in so far as possi-le, be ziven such assistance as he may
freely request in order %o be attended in his last moments by priests

or uinisters of the relicion he profegses and Lo consult lawyers, as well
as to make s will and confer with members of his family, friends, and
persons in charge of his desecendents and of the management of his property
or business. His relisious beliefs shall be serupulously respected.

Comment

This article was taken from Art. 82a of the Revised
Penal Code.
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ART. 86. guspension of the death sentence upon a woman., -

The death sentence shall not be executed upon a women within one year
following the date of the final seutoice, or while she is preguant. In
the latter case, the execution shall not teke piace before six moenths
after child-birth not within the yeai just mentioned.

Comment

This article was ta%sn frem Art. 83 of the Revised Penal
Code.

ART. 87. Suspension of death serntence upon discovery cf
evidence. <~ If by reason of newly discoveren evidence cr Ly retraciion
of the witnesses who shzll have testified aszinst the convict, cr an
account of a new developmenti after the sentence of death, it should
appear reasonable, in the jJudgmert of tire court, to doubt the commissio:

A3USGh wno has been

i.

or gravity of the crime or the guilt of tie
eonvicted, the execution of the death sentence shall be suspeaded by
the court. The facts shall te reportad by the court to the President
of the Philippines, for such actici: trder his pardcning pcwer as he may
wish to take, but the convict shall remain in prison pending further
orders from the Chief Executive.

Commerit

This article was taken fram Arte. 91 No. 2z of the Code
of Nicaragua.

ART. 88, Final decision in cavnitsl cases. - The Surreme Couvrt

shall decide cases wherein the deal! penalty has beer inmosed witbin 18
months from the date of the submission thercof. Shonld the Sunreme
Court fail to do so, the last paragraph of Article 155 siall apnly.
Comments
This rrovisicn echoes the constitutional mandate tiat
*the maximum period within which 3 case or matter shall be
decide or resolved from the date of its submissiorn, shall be
eighteen months.® (Art. X, Sec. 11.)

ART. 89. Place of execution and psrsons who may witness the

same, - The execution shall tace place in the natioral prison in a
space closed to the public view and shall he witnessed, if the prisoner
so freely request, by the priest or minister assistins the offender ard

by his lawyers, and bty his relatives and frisnds nct excesding ten, by



the Physician and the nceesciry prison perscancl, and by sueh other
persons as the Director of Prisuis wey euthorize. The culprit shalli
wear his ordinzry cleoikes and net & griscnerts urnilorn.

Cernents
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This article was tairen from Art.
Code and firt, 532 < the Code of Rolivia,.

ART. 96, Mailurc of cxesuiion. - If due to any fortuilous

event, the executim ghould f2ji1 Lo ceice death, il sihall neh be
repeated, and the scrience of death sh2ll by crsration cf lav comuted
to life dizpriscoment. Any roncuncecernt Le Lle contrary in anr judgement

shall ve void.

ART. 91. The corpae of he person execubve? and ihs kuricl., -

>
. -~

Unleas claimed ©ty nhis fomdly, bie corpse o Liw culprib snell be turned
over Lo buc iustiiuuicn of leerning or scientifie research: appiying for
it, prefaiaily o goverient organization, for the purpoze of study,
provided the' guch instituetica shall take caarge ol the proper burial
of the remains. herwise, thie Jirector o risoins shall order the
burial abt goverimend. wocnse, pranciryg permission to relatives and
frierds «f the culpril toc be present.

Conment

This article wus taken Ircn art. 85z of une Revised Penal
Code,

ART. 92. Prison irnebes rmisy be compartmentalized. -

Detertive repressicrs shall he served in special establischmenbe, labor
centers or sectiovne for eusch of the followinz clascec:

(1) Habitual and professionel eriminais;

(2) Persons sernlenced Lo yeduced repressicns ir censequence of
physical or nenlal infirmity, or by reason of intoxication, illress, or
physical defect;

(3} HEa%itual drunkards and versons addicted to the use of narcotic
drugs.

The persons above meatloned shall also be subjected if necessary,

to curative treatzsnt.
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If the siue individual sullers Ifroa twe o wmore Jdefects, the
Judge shall deccicde in which of the guecial csuablishment or seciions
the repression is to be wderzons. The deeisiou aay be modified during
the service cr the repression.
Fezmales shall uncergo deteintive repression in establishments
or sections separate from those destined for males.
Comment

°This article was taken from Art. 141 of the Code of
Italy.

ART. 3. Compulsory lebor. - Wlthout prejudice to the

provisions of Article 96, in all cases hlere shall be compulsory labor
during the day and confinenwnl durirg the night.
Cuormernt
This article was taken frum Art. 1€ of the Code or Peru.

ART. 4. Bcards of iabor assigiment. - To attain ihe purpose

of rehabilitation, tiierc shall be crecated cne nationzl board ot labor
assignment and arotler board of lazbor ascignuent for each province or
city which shall deterrninc the kind of work or labor that shall be
assigned to each priscner, according to his condition and aptitude.

The National Board of Labor Assigrment shall be camposed of the
Director of Prisons, who shall be chairman, a representative of the
Department of Education, and a representative of the Social Welfare
Commission.

The Prcvincial Board of Iabor Assignment shall be composed of
the Judge of the Court of First Instance, who shall be chairman, the
City warden, and the City Health Officer.

ART. 95. Jmprisonment imposed upon minors. - Until they shall
have attained eighteen years of age, minors who are sentenced to
detentive rcpression shall iive in establishments separate from those
destined for adult;; or in a separate section of a regular prison; and
during the hours not set aside for work, they shall be given instruction,

including moral regeneration.



&g vuly Guasi 2av3 aveadasa vie age of eighteen years and the
repreési;n %0 be served is mory thaa Lnee years, they shall be
transferred Lo establishmeatvs iavenwed for adulis.

vaument,
This articls was taken from Art. 141 of the Code of Italy.

AR?, 94, Division of prison term into three periods. -~ Except

in cases of incorrigibia, habitual, professional, and socially dangerous
delingquents, the service of light inprisonment and confinement shall be
divided into tiree equal periods, thus:

. the first period shall be servad inside the institution provided
for the purpose, with compulsory work.

In the scecond period the oifender nay be allowed to pursue any
trade or calling outside the prison in the daytime with the obligation to
return and stay inside the prison in the nigat time. He may also be
allowed half a da& once a week to attend a religious ceremony or service
outside the prison.

In the third period, the offender shall crjoy liberty under super-
vision of the Director of Frisons.’

No offender may enjoy the privilege of any subsgequent period
unless he has faithfully complisd with all th- rules and regulations of
the prison and his behavicr during the preceding period is such as to give
clear evidonce of his moral rehabilitation.

The violaiion of any of the conditions or regulations committed
by the offender while enjoying the privileges of the second or third
period shall cause his return to the status and condition of the next
preceding period for the rest of the sentencs.

ART. 97. phere restraint is served. - The repression of restraint
shall e served in tha municipal or city jail, or partly or wholly in
the hous: of the offeander himscif, under ithe surveillance of an officer

of the law, if the court so provides in its decision, taking into account

the state of health of the cffender or other jJustifiable reasons.
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Comment

This article was taken from Art. 88a of the Revised Penal
Code.

ART. 99. Enforcement of fire. - Without prejudice Lo the
provisions of Art. 82, the repression c¢f finc shall be compliied wiih by
the payment of the amount imposed within the pericd fixed Ly the court
in accordance with the following rules:

(1) T™e provisions of the Civil Code and special laws concerning
‘concurrence and preference of eredlis shall be observed.

(2) 1iability for fines shall be extinguisned upon the death
of the offender.

(3) when the culprit owns immovable property or an agricultarsl,
industrial or commercial establishment, and the immediate enforcement
of the fine would, in the opinion of the court, cause hir extrsordinary
damages or irreperable loss, the court may permit the offender to
satisfy the {ine by reaschnable installment:s, pwrovided payment 1s
guaranteed hy the retention of his saiary, a plcdge, mortgazs, hord, or
other security.

Upon nonpayment of a:uy installaznt dus, the court may declare
the permission cancelled &nd may order the sals of “h: nropertr o
business of the offender for the aywsnt ¢f thz umpaid amount.

(4) If the persor sentenced to pay & fine ~wns ~c rroperty, or
has no means of livelitocd cther **zr 2 selary or 2 wess, the connt
may, if the collection of thc fire is in kecpinz rith the rvlesc of
concurrence and reference of the civil law, order the retention cf
suclhi portion of said salary or wsge zs it T2y, in its discretich,
eonsider reasonable, laking inbo sccount 213 thc personnl circumstances
of the offender, until the complets satisfactlicon of the fine.

(5) A1) officials, emplorors, employees, cashiers, or other
persons charged with the duty of peying thc salary or wages of the
offender to whom the court has issued the necessary order for retention
shall be under obligation to carry out sald order as well as to report
to the court any change in the salary or wages of the offender, and

shall be subsidiarily responsible with their own property for unexcusable



laliure Lo clwply wiulh Llw Crder Vi vhe cuiat. This subsidiary
responsabiidvy sidil, aiver aue heardiug, be carorced by uhe court upon
moLion of Lne YIosSCULLOIl.

(6) In case the person fined works on nis own account or in the
praciice of any caiiing, trade, or coher occupaiion, the offender shall
be bound Lo Goliver from time o time such portion of the proceeds of his
labor as the court may determine, submivting all supporting papers.

(7) If upon his relezce frow: grison, the offender has not fully
paid tne fins imposed, he shall setile the balance in any of the forms
or metiods preseribad for thos: whe must satisfy the fine when at
liberty.

(8) 11 vhe person fined who 1s at liberty has no earnings or
refuses to pay vhe fire, or auy instellment thereof, said fine shall be
converted intc restraiant or cont'inement, and ne shall be required to labor
on public works of iLhe national government, province, city or municipality,
or verforu any other suitatle service for 'the Government at the mrevailing
rate of daily ccmpensatinn, nrovided that “he suhsidiary imprisonment
for nonpayment of the fine shall not exceed three months even though such
fine may be mors than the equivalant -of 30 days' earnings.

Ccaments

TLr.e M. 3 wes Wien froc Ard, 179, No. 1 of the Code
of Spain of 1928.

Far. no. &4 was taken fram Ari. 179, No. ga of the Code
of Spain of 1%<s5.

lar. Nc. 5 was taken from Art. 179, No. 3a of the Code
of Spain of 1928. :

Far. No. 6 was taken from Art. 179, No. 4La of the Code
of Spain oi 1528.

Far. No. 7 was tagen from Art. 179, No. 6 of the Code
of Spain of 1928.

Par. No. 8 was taken from Art. 179, No. 7a of the Code
o Spain of 1924 aud Art. 21a of bhe Code of Uruguay.

ART. 9Y. Redawption of subsidiary imprisomsent. « On petition

of the offender, uvhe subsidiary imprisonment for an unpaid fine may be

rendered by labor at the rate of one day of labor for one day immrisonment.
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Corments

This article was taker from Art. L9z, lo. 1 of the Code
of witzerland; Art. 243 of the Code of Uruguay.

ART. 100. Extinguishment of subsidiary imprisomment. - The
offender at any time may cause the subsidiary imprisonment to be
extinguished by paying the fine but with a deduction of the portion
corresponding to the subsidiary imprisonment already served.

ART. 101, Remuneration of culprits for work performed for the

Government. -~ Whether in or out of prison, culprits shalil be paid
campensation for work dore for the Govermuent st he rate prevailing

in the community. His compensation shzll be appiied thus: one-third for -
the civil liability; one-third for hils maintenance in prison, fins and
costs of the proceedings; and one-third for tiis support o: his family

and as savings for himself. 1If he has already satisfied the civil
liability, fine and costs, then 2ll his compensation shall be for his
family and himself, except an equitatle portion not exceedihg one~

third, for his maintenance in prison.

ART. 102. Council of aid, 1ts duties and functions. - A
Gounci;l of Ald consisting of the District Engineer, District Health
Officer and a social worker shall be aprointed by every Court of First
Instance, with the following duties:

(1) To afford assistance to released prisoners, helping them,
if necessary, to obtain suitable and permanent work.

(2) To afford every possible aid to the families of prisoners.

The expenses of the Council shall be defrayed by the Goverrment
out of the Fine Fund.

Comment

This article was taken from Ar:. 1,9a of the Code of
Italy.

ART. 103. Fine Fund. ~ There shall Yve created in every province
and chartered city a Fine Fund consisting of all money collscted by the
court by way of fine or forfeiture. Such fund shall be kept apart and
separate from the general funds of the Govermment, and shall be used
exclusively for the purposes of the Coincil of Aid.
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Comment
This article was taken from Art. 150 of the Code of
Italy.
TITIE IV
SECURIIY MEASURES
CHAPTZR 1 - GENERAL PROVISIONS

ART. 104. Subjection to security measures: express provisions

of law. = No one may be subjected to security measures except in the
‘manner and in cases provided by law.
Comments

This article was taken from Art. 199a of the Code of
Italy.

Securlity measure is an offshot of a refarmatory movement
better known as social defense theory in the field of criminal
Justice whereby social defense, instead of punishment and
retribution became the principal weapon to fight crimes and
criminals.,

ART. 105. Nature and types of security measures. - Security

measures provided for in this Code shall not be deemsd to be penalty or
retribution for the commission of an offense but they are being imposed
in exércise of the police power of the state for the attainment and
promotion of public weal, welfare and safety.

Comments

. Security measures are of four types, to wit: (1) precautionary;
(2) defensive; (3) curative and (4) educative.

The Code Coammission takes advantage of this opportunity
to allay the fear of the guardians of our civil liberties to
the effect that preventive or detentive security measure provided
for in Art. 105 may eventually end in the imprisorment of a
citisen without due process of law. In the first place, as
premise under the definition of Art. 106 of the Code, Security
Measures are neither a punishment, repression or retribution but
only an administrative or shall we say an exercise of the Police
Power of the State designed for the promotion of public weal,
welfare and safety.

In the exercise of the Police Power of the State, special
laws had been passed by the Philippine Commission and the
legislature providing for the detention of lepers in leper camps
and colonies, the confinement of vagrants, lunatics, alcoholics
of persons suffering from communicable disease. The Constitutionality
of these laws have not been assailed. No lawyer at the present
time will dare contend that these laws violate the constitutional
guarqntee against deprivation of liberty without due process.
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The four types of security measures mentioned in the
second paragraph of Art. 105 are of the same nature as the
measures provided for in the special laws abovementioned. They
are not repressions nor punishment. Hense, contrary to the
sontention which is based on fascinating generalities taken
from American authors, they do not violate the constitutional
guarantee against deprivation of liberty without due process
of law. The juridically progressive European and South American
countries which have adopted the positivist theory, among them
Italy, France, Germany, Russia, Cuba, Peru, Spain, Portugal,
German, Switzerland, Continental US and in Asia, China and
Japan also came under the fold of positiviem, whose modern Code
of Crimes contain provisions on security measures, do not
consider these violative of the constitutional guarantee against
deprivation of liberty without due process.

For a better understanding of the disuvinction between
security and repressive or punitive measures, it would be
pertinent to take into account that the former.is an administrative
action taken by the govermment to refrain from carrying about
his evil desire; while repression or pemalty is administered
upon subjects who have already violated same penal or repressive
law.

Anong the latest country to come to the fold of social
defense and security measure system is Spain.

The Spanish law on dreadfulness and social rehabilitation
follows the pattern of cur Code of Crimes. It divides the
administrative or criminal jurisprudence into 2 parts namely:
preventive and repressive or punitive.

The preventive procedure is practically a copy of the
Title IV of Book I of the Code of Crimes while the punitive is
identical to our Book II.

Like the security measure of our proposed Code of Crimes,
its counterpart in Iey de Peligrosidad y Rehabilitacion Social
de L de Agosto, 1970 of Spain as in many laws in Italy and South
American Countries, the provisions regarding the predelictual
detentive security measure drew up questions on constitutionality.
The prevailing judicial opinion is to the effect that the
imposition of predelictual detentive security measure is not a
punishment nor a penalty, and therefore, its imposition ean not
be considered as a deprivation or denial of due process of law.

ART. 106. Socially dangerous person, defined. -~ A person is

socially dangerous when he shows a certain morbid predisposition,

congenital or acquired by habit, which by destroying or eanervating the

inhibitory controls, favors the inclination to commit a crime.

Such predisposition may be deduced from any one or more of the

following facts or condiitions:

(1) The nature, means, object, time, place and other circumstances

of the act.

(2) The gravity of the injury or of the danger caused to the

person injured by the offense.
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(3) The extent and seriousness of the alarm or apprehension
occasioned by the offense.

(4) The intensity of the criminal intent or the degree of
negligence.

(5) The motives in the caumission of the offense and the
character of the offender.

(6_) The criminal antecedents and in general, the mode of life of
the offender prior to the offense.

(7) His conduct contemporary with or subsequert to the offense.

(8) Bearing ar concealing about his pereon unlicensed firearms
or other deadly weapons.

(9) The individual, domestic and social conditions of the
offender, or

(10 Other analogous circumstances.

ART. 107. ggecautim security measures. - A person may also
be Judicially declared socially dangerous, and be subjected to the
applicable measures prescribed in arvicle 114, even if he has not been
prosecuted for another specific crime, when upon petition and proper
showing made by the police or the fiscal, the court of first instance
is satisfied that the subject is a known pickpocket, thief, burglar,
holdupper either by his own confession of his police records; or the
subject being an able-bodied person is not engaged in any lawful means
of livelihood and who lies in wait or loiters around slong public
streets, highways or backyards for no apparent licit purpose at all;
or that the subject is a habitual ruffisn or rowdy.

There 1s habitual rowdyism or ruffianism when a parson publicly
and habitually, through words, threats, attitudes, use of arms or any
similar conduct or means tries to intimidate others or to impose his
will on them.

Ccament

This article was taken from Art. 48a of the Code of Cuba.
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AR’If. 103. Defensive securily measures. - Defensive security
measures as described in Article 114, No. 1, shall be imposed upon:

(1) Psrsons who heve been sentenced to medium imprisonment
or longer, wheo are thereby, in contemplation of law, considered
socially dangerous;

(2) offenders whom the court considers socially dangsrous as
defined in Article 107, even thouzh the offense comiltbed subtalls less
than mediva imprisonment.

Comuents

This article was taken fram Art. 48-Ax of the Gode of
Cuba.

The imposition of defensive security measure is
mandatary when the principal repression is heavy imprisonment
or more, for the reason that the new code presumes that persons
who have been sentenced to medium imprisonment or more are
socially dangerous.

Under the provisiona of the last paragraph of this
article, the court likewise may impose deientive sccurity
measure upon persons undergeing less than medium imprisonment,
if the evideuce present Lo the court prove that the subject is
socially dangerous.

ART. 109. Curative securlity measurss, - The following persons

may éiso be declared socially dangerous, and be subject Lo curative
security measures as described in Artiele 114, Nes. 2 and 3:

(1) Those afflicted with permanent, ‘amporary or intermittent
insanity which affects the norral exercise of the mental faculties in
such a way as to produce danger to other persons;

(2) Those who are habitual drunkards;

(3) Those who are opium or drug addicts;

(4) Those who are suffering from scme venereal disease.

A person is a habitual drunkard or an opium or drug addict when
he has been seen in any of these conditions or acts at least on three
different occasions, at intervals of not less than onc week.

Conments s
This kind of security measure resulting in ths
restriction of movement of the subjoct is not & punishment
nor imprisonment without due process of law. It 18 an

administrative measure adopted by the State in the exercise

of a police power to pramote gublic welfare, health, peace and
order. '
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ART. 110. Appilcation of non-detentive gecurity measures. -

The application of non-detentive security measures is governed by
Chapter 2 of this Title.

ART. 111. Educative security measures. - Children under eighteen

years of age who may come within the jurisdiction of the juvenile court,
“in accordance with Thapter 3 of [itle IV of this Book, shall be subject
to educative security measures.

Comment,

This article was taken from the American law.

CHAPTER 2 - KINDZ AND EXECUTION OF SECURITY MEASERES

ART. 112, Einds of security measures. - Security measures are

divided into detentive and non-detentive.
Camen®

This article was teken from Article 215a of the Code
of Italy.

ART. 113. Detentive security measures. - Detentive security

measures ars:

(1) Compulsory residence and work in an agricultural settlement
or labor esiablishment;

(2) Confinemsnt in a diagnostic center for medical treatment and
custody;

(3) Confinement in a lunatic asylum;

(4) Confinement in a reformatory.

Detentive sscurity measures shall be executed immediately after
the service of the principal repression, if any, and shall last until
the court has pronounced that the subject is nc longar socially
dangerous.

Comnernt .

This article was taken from Art. 215a of the Code of
Italy.

ART. 114. Nonwdctentive security measures. - Non-detentive

security measures are:

(1) Liberty under surveillance;

(2) bligation to take up a useful trade, vocation, occupation or
calling;
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(3) Prohibition from residing in one or more localities or in
one or more provinces; )

(4) Prohibition from frequenting bars, saloons or other places
where alcoholic beverages are sold, dispensed, or consumed;

(5) Deportation of 2 foreigner from the Republic;

(6) Dissolution or suspension of an association or jJuridical
person;

.(7) Temporary or permanent closing of establishments which are
used as a place or means for the commisaion of the crime;

{8) Prohibition on the offender from residing again in the place
wherein the crime was committed or whersin the vietim or his family
resides;

(9) Bond for good behavior.

Comment

This article was taken from Art. 215a of the Code of
Italy.

ART. 115, Re-examination cf danger. - After the lapse of one

year's service c¢f any security weasure, the couri mey from time to time
re-exazine the condition of the person subject thereto in order to
determine whether he is still dangerous to society. Provided, however,
thatv in case of habitual criminals no re~examirction shall be made till
after four years service of any securily measurss; and in case of
professionalism in crimes, till after six years.

Coazment

This article was taken fram Art. 208a of the Code of
Italy.

ART. 116, Jersons tried for several acis. - when a person has

camnitted simltansously, or at different times, more than one act in
respect of which twc or more security measures of the same kind are
applicable cnly one single security measurs shall be ordered.

If the security measures are not of the same kind, the court
shall assess as a whole the danger from the individual and shall apply

one or more of the security measures prescribed by law.
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Comment

This article was taken fror Art. 209 of the Code of
Italy.

ART. 117. Effect of the extinction of eriminal liability upon

security measures, - The extincticn of the crimiral liability, except
by the service of the serterce, preverts the application of the
securlty measures or stops thair execution.

In case of a pardon affecting the dezth sentence or 1ife
imprisonment, the rerson pardened shall snjoy liberty under sscurity
surveillance for a pericd of not less than five nor mors than fifteen
years, unless it is otherwise provided in the purdon.

Comment

This article was taken from Art., 210z of the Code of
Italy.

ART. 118, Execution of non-detentive security measures. -

Non=detentive security measures attached to a non=detentive repression
shall be executed after the sentence of conviction has becous firai.

The execution of non-detentive security measwres, attached vo
detentive repression, may take nlace sirmltaneously with or aiter the
execution of the lattzr, in the diseretion of the courv.

The court may, in ordering the relesase of the supject, from a
detentive security measure, avrly a non-detentive securiiy measure or
measures which it may deem suitekle.

Comnent
Pars. 1=2 was taken from Art. 21la of the Code of Italy.

ART. 119. Transformation of detentive security measures. - If

a person subject to a detentive security measure is overtaken by a
mental infirmity, the court shal: order that he be confined in a.
hospital or similar ircotitution for trestment, and custodye.

When the infirmity has consed, the couri, after asceritaining that
the person is still dangerous to society, shall order tha. he ve reiurned
to the original place of detention.

Camment

This article was taken from Art. 212a of vhe Uuvde of Italy.
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ART. 120. Establishmenis for exscution of ths detentive security

measures. - Deteniive securiiy measures shzil be carvied out in the
establishments intended for the purpese.
Females shall be assigned to an establishment cr sections therecof
separate from those intended for males.
work shall be paid for, iThe remunercticr chell be arrlied in
accordance with Arv. 10..
Comuent
This articls was taken {rom Aro. 213a of the Code of Italy.

ART. 121. Woa-chssrvancg of detentive sccurliiy i2uyondes, -

If a person subject (o a detentive security mmeasure should vcluntarily
evade the execution thereorf, the security wmeasirs imposed by the court
shall recommence from the day on wnich execublicr is rosured, and no re-
examination provided in Art. 116 shall be made till after the lapse of
one yaar therefrdai.

Tuis provision snall not apply to insare persons coufined for
treatment and-cusbody.

Coament,
This article was taken from Art. 2143 of the Code of Italr.

ART. 122. Assigament to an agriculivral settlerment or lsbor

establishment. - The following shall be assigred te an 2gricultural
settlement or labor estaclishment:

(1) Persons who have been prorounced nebitual delinquents;

(2) Persons whe, naving been pronouncesd habitual delinquents and
being no longer subject to sccurity measures, commit 2 new crine, with
criminal intent, which ie a further manifestation of habituai Jdelinquency.

Comnent
This article was taken from Art. 216a of the Code of Italy.

ART. 123. Assigmment of an establishment for treatment and
custody. - A parson sentenced for a erime, camitted with criminal intent,

to a repression reduced by reason of msniel illness or zontal defect under

Article 24, No. 15, or by reason of intoxicaticn in accordance with
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Article 27, shall be confined in an establishment for treatment and
custody for a period of not less than one year, when the minimum
repression fixed by law is not less then five year's imprisornment.

If in resgpoct of the criue commutied ths law preseribes the
death sentence or life imprisonment, or heavy imprisorment, the
security measures shall be ordered for a period of not less then two
years.

If the offense is any othar, for which the iaw vruescribes lighl
imprisonment, deteniion in an esteblichmoul for btreabadn. sl cusvedy
shall be ordered for a period of nov less than six wonvhs; tine court
may, however, crder liberiy under survelliance iastead of detention.
This substitution shall not take piace in cases of persons snitenced Lo
a reduced repression ownirg to habitual intoxdcation with aleohol or
narcotics.

when detention in an establishment for treatment and custody is
ordered, no other detention security measure shall be appiied.

Camment

This articie was taken from Art. 21%a of tle Code of
Italy.

ART. 124. BExecution of the deteation order. - The order of

detention of an offender in an establishmeni for treatment and custody
shall be executed after the repression restrictive of personal liberty
aas been undergone.

The court may, nevertheless, having regard to tae special
conditions of mental infirmity of the convicted person, direct that the
detention take place before the execution of the repression restrictive
of personal liberty has begun or has been carpleted.

The measure shall be revoked when the reasons which determined
it have ceased to exist, but not before the expiration of the minimum
Periods fixed in the preceding article.

The culprit, when discharged from the establishment for treatment
and custody, shall be subjected to the execution of the principal

repression.
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Comment

This article was taken from Art. 220a of the Code of
Italy.

ART. 125, Habitual drunkards and rarcotic addictc. - When no

other delentive seccurily mcasure hac to be orderad, persons sentenced
to a torm of imprisonssnt for crimes comnritted in a state of drunkenness,
when the same is habitual, or for crimes committed under ths influsnce
of narcotic drugs to the sue of which they are addicted, shall be
detained in an establishment for “reatment ard custody.

howezrer, in the csse of zriwas, in rsosect of whish imprisonment
for a peried of less than three years has been impess?, liderty under
surveillance may be oidered instezd of detenuior in an cstablishment
for treatment and custcdy.

Detention shall be effected in special divisiorne and shall be
for the minimum duration of sir moniks,

Comment

This arivicle was waken frow srt, 221s cf the Codes of
Italy.

ART. 126. Detention in a psychopathic hospital. = In the

avent of acquittal on the ground of insanity or automatism as provided
ir article 23, Nes.'l and %, an crder shall always be made for the
confinemeni of the person chargad in a psychopathic hogrital or
similar instivution.

The duratioh of detention in a psychopathic hospitsl or similar
institution for persons referred to herein shall he as provided in
Article 124, according to thne nature of the crime charged.

Coument

This article was taksn from Art, 222a of the Code of
Icaly.

ART, 127, libsruy under surveiilance, =~ Quidanrce over a person

enjoying liberty under surveillaace is entrusted tvo the Cffice of the

Social Welfare Coumissior.

A person in a state of liberty under surveillanc: shall be bourd

to report and give account of his activities to the proper authorities
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at stated periods as the court may prescribe. He shall be subjected by
the court to s/uch rules as may be suitable for preventing opportunities
for a new offense.

These rulzs may be subsequently medified or lixited by the
court.

Surveiliance must be exercised in such a2 way that the readaption
of the individuail to social iife by means of work shall be enhanced.

L_ibcz'ty under surveillarnce shall last for not less than one
year, nor more than five years, exxept in the casos provided f£~r in
Article 118 » 2ad paragraph.

Corment.

‘Thie zrticle was taker: fron Art. 228 of the Code of
Italy.

AR?. 128, Cases in which liberty urdsr suveillarce shall be

ordered. - Libterty under surveiilance shall be desred attached to a
conditionzl perdon, unless tuw terws of the nmardon provide other wise.

-

ART. 125, Violaibions of conditions imposed, - When & person in

a state uf lileriy under surveillanc: violates any of the cornditions
j.mposed, the court may order the assignment of the offendér to an
agricultural scillemsat or lsbor esteblisimrens.

Commiznt

This srticle vae “aken from frt. 2216 of tlie Code of
Itely.

ART. 130. Pronibition agzinst residence in one or more

localities or provinces. - Any person gullty of a crime against public

order, perscas or cnastity, may be suibjscted to the prohidbition from
residence in one or more lecalities or provincas designaied by the court,

The prohibition shall last for not less than one year or nore
than five yezrs.

Comnnent

This article was “aken from Art, 2232 of the Code of

Italy.

ART, 1231, Frohibition ageir=y frequsntirngs Bar-, 3aloons, ete, -

The probition against frogienting bars, saloons, and other piaces whers
alcoholic beverages are sold or consumed shall last for not less than

one year nor more than five years.
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Coamment

This article was taken from Art. 234a of the Code of
Italy.

ART. 132. Accused person's bond for zood behavior. - Any

accused person may, after dve hearing, be ordered to give & bond for
good behavior. He shall deposit the required cash with the Clerk of
Court, or present a sufficient bond or security by a eurety company or
by two.sureties who shall undertake that such person shall not commit
the act or offerse sought to be trevented, and that should t._he act or
offense be cammitted, they shaell pay the amount determined by the court.

The court shall fix the duration cf the bond cr security.

Should the person ordered fail to give the bond or security as
required, he shali be detained for a paricd not exceeding six months.

Comment,

This article was taken from Art. 35a of the Revised
Penal Code.

ART. 133. Bond for good behavior when there is noc prosecution.
Upon verified petition by a person filed with the Justice of the peace
or municipal court, stating that another person is threatening to do
harm or injury to him or his property or honor, or to the person,
property or honor of any member of his household, or to cause injury to
the couitnity, and that the affiant is moved only by a desire to secure
the protection of the law and not by anger or malice, 2rd acking that
the respond'an.t give a bord or sccurity for' good belavior, said court
shall have power, af.ter due hearing, to require said bond or security
as well as the effect of failurc to gzive the bond or sscurity, shall be
as provided in the next praceding articlc.

Comment,
This article was taken from the imerican law.

ART. 134. Compliance with or violation of the terns of the

bond. <~ If, during the term of the bond, the person who is subjected

to the same does not commit the crime or misdemsanor he has threatened
to commit, the return of the money deposited shall be forfeited, or the

bond or security executed shall be enforced.
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Camment

This article was taken from Art. 35 of the Revised Penal Code.

147 "™y LU NTYN N vt Y v s U wikel
CHp 3 - PLOTCXON OF LINUES

ART. 135. Definitions. = ﬁhen used in this chapter, unless the:

(a) "Child" means a person less than eighteen years of age.

(b) "Adult"™ means 2 person eighteen years of aze or older.

ART. 136. Assignment. - Until senarate juvenile courts are organized,
the Secretary of Justice shall assign. wholly or partly, a judge of the
Court of First Instance in each provimee or cily to perform the duties
and functions of the juvenile court.

Comment
This article was taken from the American Iaw.

ART. 137. Jurisdiction; children, minors. = Zxcept as otherwise

provided, the Ju\}enile conrt shall have oxclusive Jurisdiction in
proceadings:
(1) Concerning any child living within the province or city;

(a) whese parent or other person legally responsible for the
care and support of such enild neglects or refuses when able so to do,
to provide proper or necessary support, including education as required
by law, or medical or surgical or other care necessary for his well-
being; or who is abandoned by his parent or other custodian, or who is
otherwise without proper care, custody, or support;

(b) whose occupatior, behavior, environment or associatioris
are injurious to his wolfaz;c 3

(¢) who deserts his hame or who is habitually disobedient or
-‘beyond the control of his parent or other custodian;

{d) who, being required by law to attend school, wilfully
violates rules thersof or absents himself therefrom;

(e) who violates any law or municipal ordinance.

(2) Concerning any minor eighteen years of age or older, living
within the province or city, who is charged with having violated any law

or municipal ordinance prior to having become eighteen years of age,
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without prejudice to vhe provicions of Article 141,

(3) To determine the cusiody or guardianship of the person of
any canidd living wachin the province or city and who comes within the
purview of the provisions of this Cuapter.

(4) 1c catrust a .uental defective or meatally disordered child to
sone insvitutlon or agency.

The court oi any province or caiy shall aave jurisdietion in any
of tie cases mentioned in this article if the child or minor or his
parent, puardian or custcdian is at the tiwe preseny within the province
or city.

Nothing contained in Lhis Chapter shall deprive other courts of

the rignt to determine vhe cusiody oi chiidren upon writs of habeas corpus,

or to determine the custody or guardianship of children when such custody
or guardianship is incidenial to the determination of cases pending in
suci: other courts. Such ccher courts, however, may certify said questions
to the juvenile courv for heariry and devermination or recomendation.
Camrent,
This article was taken from the American iaw.

APT, 138. Transfer from other couris. « If during the pendency

of a prosecution for a crime or wisdereanor egeinst ary person in any
other coury, it shall be ascertained that the person was under the ags of
eighteen years at the time of comnmitting the alleged offense, it shall be
the duty of such ccurt forthwith to transfer the case, together with all
the papers, documents and testimony connected therewith, to the juvenile
court. The court making such transfer shall order the child to be taken
forthwith to wne nlace of cetention desigrated by the juvenilé court or
to that court itself, or release such child to the custody of some
suitable person to be brought before the court at a time designated.
Comment
This article was taken from the Amarican law.

ARf. 13%. Rewenuio, oi Juoisdicbion., - diexn Jurisdiction shall

have been obtained by tie court in the case of any chiid, jJurisdiction of

such peréon as well as of any offenses by him committed may be retained or
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resumed by the court until he becomss twenty-ons years of age.
Cozaant
S article wes taven v the aucriean aw.

AR, 140. Trausfiey Lo obhar courts., -~ i a oLl Zifteen

1

years of age or over o charged wibii an act whics, wo.ld te 2 crime if
committed by au adulb, L.e cuurt alier ruli investigation umay, in cases
falling within Articlie 2, lo. 3, reuwin jurdsdiction or cerilify such
child for proper crisdisl procecdings Lo the cuury whiici: would have
durisdiction of such offense ii comibbed Ly i aduli; b no coing

under fifteen years of age shall be so certified.

This article was taken {rdis Lo suerican Law,

ART. 41, Jurisdietior, sadlts. - The court shall have original
Jurisdiction in all cases of adults charged with any viclation of law,
such as Artieles 621, 624, 223. 224 sid 261, which causes or enzourages
a child to come within the purview of No. 1 of Artiels 137,

The court shall have jurisdiction in any cf the cases mentioned
in this article if either the z2dult chirged or the uinur concerned Les
residence or is at the tine prosent within the province ar city. ‘ere
the offense charged erounts to & erlue, ihc jurasdiction shall be concurrent
with that of the ordinary court; ouusrwise, i¢ shall be exclusive. in
every case, appropriats security measures 1ay te Lakern by the crdinary and
Juvenile courts. idiberiy vnder surv2illancs sheli i.wlvde supervision of
the adult offendier's cundiuce with A view Lo hds cowpliance with his
obligaticns toward ithe miner.

Coamnaiil
This article wves toiern frou che imericaen low.

ARD. 142, Repocy; dnvesticsbics) peiitiocu. - Whenever any person
reports to the court that a child ir wilhii tic rurview oJ vhe provisions
of this Chapter, the cour:i shcil sike & reliminayy Liguis; oo Zetermine

4%

whether the interessts ¢ the public vr oi w.s chiddd reguire Luay luriier

b

action be taien. Thereupon &

" . B ™ 2T T B g .
1e court ray rake sech Loloinal acjuilaent as
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is practicable without a petition, or may authorize a petition to be
filed by any person. The proceeding shall be entitled "In the Matter
of the Protection of a child under eighteen years of age."

The petition shall be verified and may be upon information and
belief. It shall set forth plainly (1) the facts which bring the child
within the purveiw of the provisions of this Chapter; (2) the name, age
and residence of the child; (3) the names and residences of his parents;
(4) the name and residence of his legal guardian if there be one; (5) of
the person or persons having custody or control of the child and (6) of
the nearest known relative if no parent or guardian can be found. If
any of the facts harein required are not known by the petitioner, the
petition shall so state,

Conment
'this article was taken from the American law.

ART. 143. Summons; notice; custody of child., - After a petition

shall have been filed and after such further investigation as the court
may direct, unless the parties herein after named shall voluntarily
appear, the court shall issue a summons reciting briefly the substance
of the petition and requiring the person or persons who have the custody
or control of the child to appear personally and bring the child before
the court at the time and place stated. If the person so summoned shall
be other than a parent or guardian of the child, then the parent or
guardian or both shall also be notified of the pendency of the case and
of the time and place appointed, by personal service before the hearing.
Sumons may be issued requiring the appearance of any other person whose
presence, in the opinion of the judge is necessary.

If it appears that the child is in such condition or surroundings
that his welfare requires that his custody be immediately assumed by
the court, the judge may order, by endorsement upon the summons, that the
officer serving the same shall at once take the child into custody.

Comment

This article was taken from the American law.
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ART. 14,,. Detention and release of children. - Whenever a child
is taken into custody, unless it is impracticable or inadvisable or
has been cthermsise ordered by the court, he shall be released to the
custody of a parent, guardian or custodian, upon the written promise of
such parent or custodian to bring the child to the court at the time
fixed. If not so released such child shall be taken immediately to the
court or to the place of detention designated by the court. Pending
further disposition of the case, a child whose custody has been assumed
by the court may be released to the custody of a parent or other person
appointed by the court, or be detained in such place as shall be
designated by the court, subject to further order.

Nothing in this Chapter shall be construed as forbidding any
peace officer from immediately taking into custody any child who is found
violating any law or ordinance, or whose surroundings are such as to
endanger his welfare. In every case the officer taking the child into
custody shall irmediately report the fact to the court and the case shall
then be proceeded with as provided in this Chapter.

No child shall be confined in any police station, prison, jail
or lockup, or be transported or detained in assceiation with crinimls,
vicious or dissolute persons; except that a child fifteen years of age
or older may, with the consent of the judge or director be placed in a
Jail or other place of detention for adults, but in a room or ward
entirely separate from adults.

| Camment
This article was taken from the American lLaw.

ART. 145. Hearing. - All cases of children shall be heard
separately from the trial of cases against adults. The hearings shall be
conducted in an informal ranner, and may be adjourned from time to time.
Stenograrhic notes or other transcript of the hearings shall be required
only if the court so orders. The general public shall be excluded and
only such persons admitted as have a direct interest in the case.

Comment

Thie article was taken from the American law.
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ART. 146, Deeree. = If the court shall find that the child is
within the purview of the provisions of this Chapter, it shall so
decree and msy by order Jduly entered proceed as follows:

(1) Place the child on probation or under supervision in his
own home or in the custody of a suitable person elsewhere, upon such
condition as the court shall determine; or

(2) Entrust the child to the custody or to the guardianship of
a public or private institulion or agency authorized to care for
children or to place them in private hames. In entrusting a child to
a private institution or agency the court shall select one that is
approved by the Cammlssionsr of Public Welfare; or

(3) Order such otier care and treatment as the court may deem
to be for the best interests of the child.

The court may dismiss the petition or otherwise terminate its
Jurisdiction at any time for good cause shown.,

No adjudication by the court upon the status of any child shall
operate to impose any of the civil disabilities ordinarily resulting
from conviction, nor shall any child be deemed a criminal by reason of
such adjudication, nor shall such adjudication be deemed a conviction,
nor shall any child be charged with erime or convicted in any court,
except as provided in article 141. The disposition of a child or any
evidence given in the court shall not operate to disqualify the child
for admission to any public school, college or university, or in any
future civil service application or appointment.

Whenever the court shall entrust a child to any institution or
agency it shall tranamit with the order a summary of its information
concerning the child, and such institution or child as the court may at
any time require.

Comment
This article was taken from the American law.

ART. 147. pProtection of religious affiliations. - In plaeing

a child under the guardianship or custody of an individual or of a

private agendy or institution, the court shall whenever practicable
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seloct a psrson or an agoncy or institution governed by persons of the
same religious faith of the child is not ascertainable, then of the
faith of the rparents; in casze of a difference in the religious faith of
the parents, then of the religious faith of the father.
Camment
Tais article was teken from the American Law.

ART. 143. gpecial laws on the protection of minors. - The

organization of Juvenile courts, the appointment of social workers and
other officers and euzployess, further matters of procedure in juvenile
and adult cases, the custody of children and all other matters
concerning tie proteciion of minors which are not herein provided for,
shall be regulatsd by special laws.

Coument

™is article was taken fram the American law.

TITIE V
EXTINCTION OF CRIMINAL LIABILITY
CHAPTER 1 - HOW CRIMINAL LIABILITY IS EXTINGUISHED
ART. 149. How eriminal liability is extingzuished. - Criminal
liability is extinguished by:
(1) The death of the offender

(2) Aunesty

(3) Absolute pardon

(4) Preseription of the offense

(5) Prescription of the repression

(6) Pardon from the aggriived party, in cases expressly provided
by law.

(7) ¥Marriage in cases of seduction, abduction and other cases
provided by law.

Coument,

This article was ﬁakon from Art. 89a of the Revised Penal
Code. '
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ART. 150. Civil liability arising from the offense. - Civil
liability shall not be affected by any of the events mentioned in the

next preceding article.

ART. 151. Prescription of offenses. - Crimes for which death

or life imprisomment is provided shall presecrivbs after twenty-five
years.

Crines repressed with heavy imprisonment shall prescribe after
twenty years.

Crimes repressed with medium imprisomment shall prescribe after
fifteen years,

Crimes repressed with light jumprisomment shall prescribe after
ten years.

Crimes repressed with confinement shall prescribe after five
years.

Crimes repressed only with a fine in a sur ranging from the
equivalent of 15 to 30 days' earnings shall preserile aficr ore year;
if the fine is more, after two yaars,

Misdezeanors shali prescribe after six months.

When the crime is complex, the rerressicn for tlie gravest crime
shall be the basis of the applicatiocn of the rulec contained in the
first four paragraphs of this Articls.

Ccmment

This article was taken from Art. 9C of the Revised Penal
Code.

ART. 152. Camputation of prescription of offenses. - The
period of mrescrption of offenses shall commence to run from the date
on which the offense is discovered by the offended party, the authorities
or their agents, and shall be interrupted by the filing of the complaint
or information. It shall commence to run again when such proceedings
terminate without the accused being convicted or acquitted, or are
unjustifiably stopped for any reason not imputable to him.

The term of prescription shall neither commence nor run;

(1) while the offender is absent from the Philippines, except

when the crime is cognizable in an international tribunal.
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(2) wnile the offended party or his heirs in case of murder
or homicide are acting under grave duress through the acts of the
offender.

(3) During war-time, if the civil courts are not functioning.

Camment

This article was taken from Art. 91 of thes Revised Penal
Code.

ART. 153. Prescription of the death sentence, and of

repressions. - The death sentence and. 1life and heavy imprisonment shall
prescribe after twenty-five years.

Other repressions imposed by final sentence shall mrescribe asm
follows:

(1) Medium imprisorment, after fifteen years;

(2) Light imprisonment, after ten years;

(3) Confinement, after five years; and

(4) Rostraint, after six months.

A fine of lesgc than the ecuivalent of 30 days earnings shell
prescribe after one year; other fines, after two years.

The death sentence and all repressione imposed by any trial
court shall, by operation of law, lapse and be vacated vpon the failvre
of the Court of Apveals, or of the Jupreme Court, to decide the case
within one year following thc¢ submission thereof, unless the accused
petitions the court that judgment be rerdered upon the case notwith-
standing the expiration of the period of one ysar. The l2nse ard in-
efficacy of the death sentence or eny repression, herein ordained,
shall not affect the proceddings in respect of the civil liability, which
may be proved by a preponderance of evidance.

ART. 15/4. Canputation of the prescription of the death ssntence

and of repressions. - The period of the prescription of the death
sentence, and of repressions shall commence to run fram the date when
the culprit evades the sxecution of his sentence, and it shall be
interrupted if the defendant should give himself wp, be captured, or
should commit another crime hefore the expiration of the period'of

prescription.
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Conment
This article was taken from Art, 92 of ihe Nevised
P Onal c&eo
CHAPTER 2 - SUSFENSION AD LTSSENING OF RIPRESSION

ART. 155. Conditional suspension of repression. - In

pronounsing a sentence of imprisonment for a period not exceeding
eighteen months, or a fine not exceeding the equivalent of fifteen
days' earnings, the judge may order the suspension of the execution,
in whole or in part, of the sentence for a term of three years in case
of a crime, or one year in case of a misdemeanor.
ART. 156. uhen conditional suspension of repression is allowed. -
Conditional suspension of repression is allowed only if the court is

satisfied that the gullty person is not likely to commit a further
offense.

Conditional suspension of repression shall not be granted:

(1) To anyone who has been previously convicted of 2 crime, or
to a habitual delinquent.

(2) when security measure must be added because the offender
is dangerocus to society.

Gonditional suspension of repression cannot be granted in more
than one case.

Corment

This article waes taken from Art. 1643 of the Code of
Italy.

ART. 157. bligations of the offender. - Conditional suspension
of repression shall noh be granted until after the settlement of all
pecuniary liabilities, except the fine, ‘he publication of the sentence
by way of reparation for the inquiry shall not be suspended. The court
in passing sentence shall fix the time for the settlement of the
pecuniary liabilitiss and thc punlication of the sentence.

Cormaent

This article was teiten from Art. 165a of the Code of
Italy.



ART. 158. The effect cf suspension. - Conditioncl suspension

of repression doas not extend to accessory renressions, except forfeiture
and security measures.
Comaent

This article was taken from Art. 1%4a of the Code of
Italy.

ART. 159. igxtinetion of the 1liability. - If, within the period

fixed under Art. 150, the convicted person does not commit any crime or
uwisdemeanor, and fulfills the obligations imposed on him, the liability
for ths offense is extinguished.
In such case the execution of the repression shall not take place
and the execuiion of the accessory repression shall cease.
Comment

Tods article was taken from Art. 1672 of the Code of
Italy.

ART. 160. Revocation of ths snspension. - Conditional suspension

of repression is revoked by osperation of lzw an? the senternce shall be
executed as though it hacd never baen susitended when, within the period
fixed under Art. 156, the person ssnterced:

(1) Commive sny crime or aisdenesnor or violatss any of the
obligations imposed on him;

(2) Receives another sentence for & crime committed previous
to the suspension. Should the person convicted receive another
sentence for a misdemeanor of the same nature, canmitted previously,
the Judge way revoke the order conditionally suspending the repression.

Comcent

This article was taker from Art. 2%3s of the Code of
italy.

ART. 101. Special time allowance for loyalty. - 4 deduction of

one~third of the period of his sentence shall be granted to any prisoner

who, having evaded the service of his sentence on the occasion of a

fire, stouru, fiood or simi'ar calamity, gives himself up to the

suthorities wicvhin five days following the termination of the calamiiy.
A time allowance of at least one-half of the psriod of his

senteace shall be granted to any prisoner who rendercs signal service to



-97 -

the Govermment in case of a Jallbrsak, fire, siorm, flood or similar
event.
Comment

this article was taken from srt. ¥8 of the Revised
Penal Code.

ART,. 162. Time allowance for good sconduct. - The Director of

Prisons shall grant time allowance for good conduct, according to rules
promulgated by the Fresident <f the Republic, on recommendacion of the
Secretary of Justice.

CUAPTER 3 -~ REHABILITATICN

ART. 163. Declaration of rehabjlitation. - Any offender may

file with the trial court an application for deciaration of
rehabilitation. The following circumstances are indispensable for such
a petition:

(a) ™at the sentence has been executed or that the offender
has served the whole sentence except such portion thereuf as may have
been condoned or remitted by the Execuvive, or such period as was not
served in a conditional suspension of sentencé; |

(b) That the offender has satisfied the civil lisbilities
incurred on the occasion or by reason of the offense;

(¢) That the offender is not a recidivist; and

(d) That the offender subsequent to the execution or service
of the sentence, or to his release, shall have observed a peaceful and
honorzble life for at least a period equal to that of the sentence
imposed.

Commnent

This article was taken from Art. 179 of the Code of
Italy.

ART. 164. Quly one declaration granted. - 'c who, having

obtained a declaration or rehabilivavior, cormilts another offense,
shall not be entitled to & new decloratior.
Conment

This article was wckern frum Arl. 120 of the Code of
Italy.
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ART. 165. Effect of rehabilitation. - The declaration of
rehabilitation shall cancel all police iecord and shall wipe out all
criminal antscedents of the conviction. Under no circumstances can such

record and antecadents be certiried to as exis%ing.,
TITLE V1

CIVIUL LIABILITY

SeATTER 1 - FERSOWS CIVILLY LIABLE FOR CRIMES

AT, 144, Cririnal ljiabhilitr carries with it civil(liahiligx, -
Tvery person cviminally liabie for a crime or misdameanor is also civilly
l1iable. However, exemption from criminsl liahility doss not extinguish
civil 23iability in cases expressly provided in this Code, in the Civil
Ccde, and other laws, and in the Rules of Court.
Comment

This article was taken from Art. 100 of the Revised Penal
Code.

SLABENS (& TIrad OO ANJURIES - As & general rule, an
offense causes two classes of irnjuries: a social injury produced
by the casturbaice and alurnk which are the outcome of the
offense; and a personal injuwy, caused to the victim of the
crime whc may suffer damage, either in his person, in his
property, in hie honor, in his chastity, or in his freedam, etc.
The sociel injury is soughv 4o be repaired thru the imposition
of the correspording penalty the persoral injury, thru
indemnity, which is civil in nature.

PROCEDURAL LAW IMPLEMENTING ART. 100 OF THE REVISED PENAL
CODE « Rule 107 of the Rules of Court provides that:

(2) men a criminel action is inetituted, the civil action
for recovery of civil liebility arising from the offense charged
is impliedly irstituted with the e¢rimin2l action, unless the
offended partr expressly waives the civil action or reserves his
right to institute it seporately;

(b) Criminal and eivil actions arisine frem the same
offense may bs instituted separately, but after the criminal
action has Yeen commenced the civil action cannot he instituted
until final judgment has been reandered in the criminal action;

{¢) After a eriminsl action has been commencod, no civil
action arisirg from the sarnc offenze can be prosecuted; and the
sare snall bo suspended, in whatever stage it may be found,
vntil firal judement in the criminal procseding has been rendered;

(1) Fxtinction of the ners) actior does not carry with it
exbinction of the civil, unless the extinction proceeds from a
declaratior in a firal jvdgment that the fact from which the
civil might arise did not exist. the other cases, the person
ertiitle’ te the civil action may inetitute it in the Jurisdiction
and in ths manner provided by law against the person who may be
liasble for restitution of the thing and reperation or indemnity
for the damages suffered.



CIVIL AND CRIMINAL LIABILITIES: WHEN THLY DO NOT CO-EXIST -
Does civil 1iability exist at all if the defendant has been found not
guilty of the act out of which the civil liability arises? This
Question was answered in the negative by the United States Supreme
Court for the following reasons:

1. By the positive legislation of the Philippine Codes, civil
and criminal, a distinetion is drawn between a civil liability which
results from the mered negligence of the defendant and liability for
the civil consequencesof a crime by which another has sustained loss

or injury.

2. The plain inference from this articlse is that civil liability
springs out of and is dependent upon facts which, if tprue, would
constitute a crime or misdemeanor.

3. The Rules of Court plainly contemplate that the civil
liability of the defendant shall be ascertained and declared in the
criminal proceedings.

For this reason, a civil action for damages against the defendant
on the ground that he burned a certain bullding, does not lie after
said defendant has been acquitted in a criminal case for arion based
on the same facts upon which the civil complaint was based.

And the reason for this is because in this jurisdiction, once the
criminal action is instituted, the civil action is deemed to have been
brought unless the person injured or prejudiced has waived the seme or
made express reservation for bringing the same after the termination
of the criminal action, should he have a right thereto.2

EXCEPTION TO THE RULE - But may civil liability arising from
the perpetration of iilegal act be enforced without previously
instituting criminal action or better still, without a prior legal
determination of the defendant'!s guilt? This important question was
answered in the affirmative by the Supreme Court of the Philippines in
the case of National City Bank of New York vs. Cu Unjieng et al., G. R.
41927, December 18, 1937.

A civil action - said the Suprsme Court in the abovementioned
case may be validly instituted, without the necsssity of first instituting
the criminal action, not only for the restitntion of what has been
taken or otherwise illegally appropriated, but also for the reparation
of any damage caused, and the indemnity for losses by reason of the
commission of the eriminal act, the provisions of Art. 100 which
prescribe that %every person criminally liable for felony is also
civilly liable" notwithstanding. Art. 100 of the Revised Penal Code
does not give inference that in no case may one be declared civilly
liable without first being declared liable criminally in a eriminal
prosecution. Such an inference would clearly nullify the provisions
of Arts. 110, 111, 114, and 116 of the law of Criminal Procedure of
Spain which is a supplementary law to General QOrders No. 58. Such legal
provisions expressly permic the institution of a civil action to demand
civil responsibility arising from a crime before the criminal prosecution,
without any other limitation than that once the criminal action is
instituted, the civil action mvst be suspended, if the same has already
been begun.3

1Mimeida et al. vs. 4baroa, ¢ Phil. 178; 40 Thil, 1056.

2prancisco vs. Onrubia, 46 Phil. 327.

3see also Alba vs. Acnfa, 53 Phil, 380; Rakes vs. Atlanilc Gulf &
Pacific Company, 7 Phil. 359; Wise & Co. vs. larion, 45 Phil. 314;
Francisco vs. Onruvbia, 44 Phil, 327; Peopls vs. loreno, 60 FPhil. 712,



The eriminal action is extinguished by the death of the
guilty party; tut in such cases the civil action subsists
against his heirs or successors in interest, being enforceabie

civilly only.‘*

DAMAGES CAUSED THROUGH CRIMIMAL NEGLIGENCE; DISTINGUISHED

FROM CIVIL KEGLIGENCE - Namages caused by ocriminal fault or
negligence cannot likewise be recovered after the acquittal of
the defendant in a criminai action, in spite of the provisions
of Art. 1902 of the Civil Code. Said Article presupposes, in
the first place, the existence of a fault or negligence upon
which the action is based; and second, it refers to a fauit or
negligence is punishable by law, it ceases to be the quasi-
erime or riegligence having purely civil effects, anc '>ecomss
a erime or misdemeanor accordirg to the gravity of the penalty
imposed by law, and in that case it does not come within the
provisions of Art. 1902 of the Civil Code.’

DECISICN 1IN CRIMINAL CASE; WHEN IT 1S A BAR, AND WHEN
NOT, IN CIVIL ACTION - As a general rule, an emp.oyer may maintain
a civil action against his employee to recover money mis-
appropriated by the latter, without the prior institution of
a criminal proceeding. Nevertheless, if a criminal prosecution
based on the same misappropriation is in fact instituted
against the employee and he is ascquitted, such acquittal
operates as a bar to any subsequent civil action.

Hénce, it may be laid down as & rule that civil liability
arising from the criminal act wholly depends upon the fact
that there be criminal liability previously established by a
competent court. Por this #eason, if a person supposedly
injured by a criminal a2ct institutes separately both actions,
civil and criminal, the former must be suspended until the
latter is definitely decided.

Exception to the Rule - Thie rule, however, has its
exception to wit: when in the criminal case the prejudicial
question is raised.

PREJUDICIAL QUESTION DEFINFD - The prejudicial question
is understood to be that which must precede the criminal action
or that which requires decision before final judgment is
rendered in the principal action with which said question is
closely connected. Not all previous questions are prejudicial,
although all prejudicial questions are necessarily previous.

The Compilation of the laws' of Criminal Procedure of
Spain as amended in 1280 did not contain any provisions concerning
criminal prosecution. wherefore, in order to decide said
questions, in case they are raised before the court of these
Islands, it wlll be recessary to see the law of Criminal frocedure
of 1882, which repealed the former procedural laws and was the only
law in force in 8pain when the Peral Jaw was made applicable to
these Islands. This Procedural Taw of 1882 is therefore clothed
with the character of supplementary law containing respectable
doctrines, inasm:ch &g there is no law in this country on said
prejudicial question.’

bprt. 115 of Criminal Procedure of Spain

SFrancisco vs. Onrubia, 46 Phil. 327

6wise & Co. vs. larion, 46 Phil. 314. 8ee Alba vs. Acufia,
53 Phil. 380; Orbeta vs. Sotto et al., 58 Phil. 505.

7Berbari vs. Concepsion et al., 40 Phil. 837
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The prejudicial question nay be illustrated by the
following example: A prosecuted a newspaperman, B, for libel
because the latter published an article in waich it was said
that A was the keeper of a gambling houss. Subsequent to the
filing of the information for iibel, A was criminally
prosecuterd for keeping a gambling house. The criminal case
against A is a real prejudaicial question in the case for libel
agzainst B, because the acquitial of B depends upon the circumstance
of whether or not A was really keeping a gambling house, and the
dscision in Whie crimincl case 2gainst A thus becomes of paramount
importance.

But in another case where A was sued by B in a civil
acvion for tha recovery of a certain sum of money, and subsequently
A instituted a criminal action against B for another sum of
money involved in that claim in the civil action, said civil
action brought by A against B until after the valid action
instituted by B against A is definitely decided.8

PRELIMINARY ATTACHMENT OF THE PROPZIRTY OF AN ACCUSED - In
U.S. vs. Namit, 38 Phil. 926, and in People vs. Moreno, 60 Phil.
674, the Supreme Cours held c¢hat the preliminsry attechment of
the property of an accused in a criminal case cannot be granted
either under Art. 589 of the 3Fpanish law of Criminal Procedure
or under Sections 424 and 442 of the old Code of Civil
Procedure, the reason being that the remedy of attachment avail-
able under Spanish system of criminal rocedure was abrogated by
G.0. No. 58 (the old Code of Criminal Procedure) and was not
perpetuated by the reservation containsd in Section 107 of the
said Code.

After the enactumeni of tae aulas of Court, particulerly
Rule 124, Sec. & thereof, & new situavion was develcped. Under
the provisions oi said section, Courts of First Instance may employ
"all awxdiiary writs, processes and other means to carry into
effect" their jurisdiction. If, as per prcovisions of Section 1,
Rule 107 Rules of (ourt, “when a crininal zcticn is instituted,
the civil action for recovery of civil liability arising from the
offense charged is impliedly instituted, unless the offended party
expresely waives the civil action or reserves hLis right to
institute il separately, ' the graanting of the auxilliary writ of
prelimirary attachment of the property of au accused should not be
denied, otherwice, ths deniai would smack ¢f unjust diserimination
against that party who had chosen to enforce his civil redress in
a criminal) case, We see o reason why thc victim of a robbery,
for example, may obtain a writ of attachment of his stolen
property if he aaintains & separacve civil acuion for the recovery
of said pronerty, while if he consolidates his actions in one
crininal case, the remedy is not available. In fact, the Supreme
Court during the Japanese. occupation, by a vote of 3 to 1,
abandoned tne ruling in the Nawit euad Noreno cases, and granted
preliminary attachment in an estafa case.”

ART. 167. Rules rerardinr civil liability in certain cases. -

The eyerpticn from criminal liability eéstablished in No. 2 of Article 21,
and Nos. 2, 4 and 5., of Article 22 and Article 23 of this Code does not

—

8rerhari. ve. Concereion 2t 2l., A0 Phil. 837,
YBraiia et al. vs. Vera and Panzari, 74 Phil. 272.
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include exemption from civil liability, woich shall ve eanforczd subject
to the following rules:

First, in articlie 23 the civil liability for acts committed by
an insane person or by one in a etate of avtcmatisu or by a child under
fifteen years of sge shall devolve upon those having such person under
their legal authority or control and live in their company unless it
appears that thners was no favit or negligence on whedr part.

Wnoever satisfies tha civil 1liability under the next preceding
paragraph shall be roiubursed from the pronerty of the person under
his legal authority or control.

Should there be nc persdn having such insane person, or one
in a state of automastism, cr child under his legal authoriiy or
control, or if such person be insolvent or free from fault or
negligence, said insane person, or one in a state of autcmetism, or
child shall answer with his owm »roperiy, exceriing rroperty exempt
from execution.

Second. In cases falling under No. 2z of Articie 21, the
persons for whose benefit the injury has been avoided snall be civilly
liable in proportion to the berefit wnlch each may have received.

Third. 1In cases falling under Wos. 4 and 5 of Articls 22, the
persons using the physical rorce or causing bhe {sar shall be civilly
liable, or, if there be ko such persons, tuose doing the act shalil
be liable, saving always that part of their proverty exempt from
execudion.

Fourth. In cases falling under Lou. 2 of Articie 21, uhe
person acting errongously shall vbe civiily Jiabla, even thougn he ¢id
not act with negligence.

Comment

This article was taken fram Art. 101 or the Revised
Penal Code.

ART. 163. Subsidiary civil liability. - Hotel keepers,
employers, teachers, and natural and juridical pevrsons engaged in any

kind of industry or business shall be snbject to subsidiary civil
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1liability for offenses ceoiziitted by their servants, pupils, werkmen,

appreniices, or aiigloyzes in “h2 discharge of thelr duties or assipgned

tasks, without prsjedice Lo the nrimary resconeitility for owasi-delicts

hat

provided by the civil Ta-, "o

o
<

the plolnsiff 2an nat pecaver dAamazes

twice for the same act or omlssion of the defend-rnt.

CHAPTER 2 ~ EXTENT OF CIVIL LiABILITY

AR, 169. Etent of civil lisbilily. -~ The eivii liabilivy

established in *he nev: wrecedirg Chavter consisis of:
(1) Pestitution; anud
(2) Damages as determined by the civil law.

ART. 17C. Restitution - Lhiow rade. - The restitution of the

thing itself must be made whanever possibla with lichility for any
deterioration or diminution of wvalue in every case, even if cavsad by
a fortuitous event.

The thing itself shall be restorsd, svon though it may be fourd
in the possession of a third person whio has acquired i% through the
means recognized by law, withou! prejudicc Lo his action agalinsi the
person who may be liable Lo nim.

This provision is rob applicatle ir eases 1un which the thing has
boen acquired by the third persor in the manner aund under the require-
ments whereby an action for iis recovsry is harred.

Caimgdind

Pars. 2 & 3 were taksa from art. 105 of th2 Revized
Penal Code.

ART. 171i. Partial reparation of damage by ﬁaans of publication

of the sentence of convicticn. - In addition Lo the danages as

determined by the civil law, everyv offensa entails on the guilty party
the obligation, at the instance of the injured pariy, to publish in a
newpaper of general circulation, at his own expense, the sentence of

conviction, when “he publication constites a me@ns of nzicing partial

reparation for moral dauage caused by the olfense.
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In case of acquittal of the accused, the Judgment may be
published in a newspaper of general circulation, on petition of the
person acquitted, and in the discretion of the court. The expenses
of publication shall be borne by the complaint, and shall constitute a
legal lien as provided in Article 175.

Conment

This article was taken from Art. 186 of the Code of
Ibaly.

ART. 172. Cost of maintenance of canvicted person. - The

convicted person is under obligation to refund to the govermment the
cost of his maintenance in establishments for detentive repression,

and is responsible for this obligation in accordance with the following
articles.

This obligation 1s extinguished upon the death of the convicted
person.

ART. 173. the te. - The State
has a legal lien on the real and personal f»rOperty of the accused as
security for the payment of:

(a) The pecuniary repressions and any other sum due to the
State; \

(b) The cost of the proceedings;

(¢) The cost for the maintenance of the convicted person in the
establishment, for repressions;

(d) The expenses borne by a public hospital or health
institution for the treatment and care of the injured party during the
period of the disability.

Comment

This article was taken from Art. 188 of the Code of
Italy.

ART. 174. legal lien in favor of t_,he injured party. - The

injured party likewlse has a legal lien on the property of the accused
for the security of the payment of civil liability, including costs of the

suit, in a proper case.
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The legal lien is without prejudice to the right of the
complaining party to secure a writ of preliminary attachment.
Commens

This article was taken from Art. 189 of the Code of
Italy.

ART. 175. Annotation necessary. - The legal liens mentioned

in Articles 17/ and 175 shall enjoy the highest preference, next to the
taxes, duties and fees due on the real and personal property, provided
that they are annotated in the Registry of Property, and t.ha_t they shall
affect only such real property as may be specifically referred to in
the annotation.

Such liens shall be operative on the date of their annotation,
without prejudice to the provisions of Article 82.

With respect to property as to which there i; no annotation, the
order of preference established by law with respect to free or un-
encumbered property shall govern.

ART. 176. gubsidiary liability of employers as regards fines. -
Natural and juridical persons, engaged in any kind of business or

industry, when a econviction is pronounced against any person having their
representation, or being in a subordinate relationship towards them,
and if the offense consists of a breach of the obligations inherent
in the position or employment of the offender to the prejudice of a
third person, are liable to make payment of a sum equivalent to the
amount of the fine imposed, but unpaid, in the event of the insolvency
of the convicted person or his failure to satisfy the fine. The
employer may subsequently demand from the offender the reimbursement of
the mqunt thus paid.

Caomment

Thie article was taken from Art. 196 of the Code of
Ttaly.

ART. 177. Transmission of civil liability. - The ocbligation

to satisfy the civil liability is a charge upon the estate of the
offender in case of death.
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Conment

This article was taken from Art., 108 of the Revised Penal
Coda,

ART. 178,
All prineipals and accamplices of an offense are solidary responsible for
the civil liability.

ART. 173. (bligation to pake pestitution in certain cases. -
Any person who in good faith has participated gratultously in the
proceeds of an offense shall be subsidiary bound to make payment to the
extent of the benefits received.




